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Bank Liable Paying Joint Deposit Check 
Signed One Depositor Only 


Where money deposited checking account the 
names two persons jointly and the bank pays check 
signed both names one the depositors will liable 
the other. not protected statute authorizing 
pay either two depositors deposit “made any 
person the name such depositor and another person and 
form paid either the survivor them.” The 
case Motley Forester and the City National Bank, 163 
Rep. 828, recently decided the Supreme Court 
South Carolina. 

The deposit this case was made the defendant City 
National Bank the following form: 


Deposited the City National Bank Forester and 
Motley, Sumter, C., October 24, 1927. 


The deposit represented the purchase price timber 
which Motley has sold Forester and which certain 
corporation claimed interest. Motley denied that the 
corporation had any claim against the timber and the deposit 
was made this form protect Forester the event that 
the corporation was able establish the validity its claim. 
was agreed between Motley and Forester that the deposit 
should not withdrawn except upon the consent both. 

Later Forester, without Motley’s knowing about it, with- 
drew $850 check signed— 


Forester 


holding that the bank was liable Motley the court 


said: 
835 
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The exceptions will disposed the consideration and 
determination these questions: Was there sufficient evidence 
take the case the jury the issue whether the bank had notice 
that the deposit could drawn only checks signed 
Forester and Motley? 

Did the act 1926 protect the bank paying Forester 
the sum deposited the joint account Forester and 
Motley, the sum $350 upon check signed “R. Forester 

First. analysis the evidence discloses that when the 
deposit was made was the names Forester and 
Motley. duplicate deposit slip was sent Motley mail 
the bank, and one given Forester. Evidently the bank knew that 
this was not partnership fund, but that each the parties had 
individual interest it. significant that Forester drew 
out the fund $150 April 16, 1928, and placed like sum 
the deposit April 23, 1928. attempt made Forester 
the bank explain this; checks are introduced, nor their absence 
explained. against the law probabilities surmise that the 
withdrawal was upon check signed Forester alone, and the hasty 
replacement the fund withdrawn was made upon the demand 
the bank? Plausibility lent the surmise proof the fact 
that $350 was withdrawn May 26, 1928, check signed “R. 
Forester and Motley, Forester.” The bank its 
answer alleges: subsequently wpon the checks signed 
Forester and Motley this defendant paid said checks 
all said deposit, except small amount, etc.” (Italics added.) 

proof was offered substantiation this averment the 
answer, save the proof the check signed “R. Forester and 
Motley, Forester.” The letter Mr. Ricker, the 
president the bank, Mr. Motley, date March 19, 1930, 
contains this peculiarly significant statement: now 
balance $57.81 this account. Checks this account will have 
how did the president the bank acquire this information? Surely 
this was question for the jury. 

Did the payment the bank Forester the sum 
$350 this account upon check signed “R. Forester and 
Motley, Forester” release the bank that extent 
its liability? 

The bank plants its plea justification upon the act 1926 
(34 Stats. 939, section 7870, 1932 Code) which these words: 
deposit shall have been made, hereafter made any 
person the name such depositor and another person and 
form paid either, the survivor them any bank, 
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banking institution, Trust Company certificate deposit issued 
any Bank, Banking Institution Trust Company, such deposit 
thereupon and any additions thereto made either such persons, 
upon the making thereof shall become the property such persons 
joint tenants, and the same together with all interest thereon 
shall held for the exclusive use the persons named, and may 
paid either during the life time both, and the said deposit, 
less than Five Hundred Dollars; the sum Five Hundred 
Dollars case the deposit exceeds the amount, and such payment 
and the receipt acquittance the one whom such payment 
made, shall valid and sufficient release and discharge said 
bank, for all payments made account such deposit prior 
the receipt said bank notice writing signed any one 
such joint tenants not pay such deposit accordance with the 
terms thereof.” 

The bank contends that it, before paid the $350 Forester, 
had notice writing not pay it; that therefore the acquittance 
given Forester absolved the bank from liability. 

There significant phrase the act, which has not been 
construed. deposit shall have been made, hereafter 
made any person the name such depositor and another person 
meant the italicized words? would seem the simple explanation 
that the form the deposit made known whether should 
paid either the owners the bank would protected making 
payment either; for instance, the deposit the credit 
and executors, trustees, the like. the event such 
deposit, the bank knows from law and usage that any one the 
depositors may withdraw the fund. But where the form the 
deposit notifies the bank that each the depositors has individual 
and personal interest the deposit, bound the act know 
that can only withdrawn the joint action the two. 
The defendant, the bank, emphasizes the contention that this trans- 
action must determined the terms the act 1926. this 
concur. The act 1926 has been amended the act 1930 
(36 Stats. 1364) incorporated the Code 1932 section 7870. 
The act 1930, 1—reads: where deposit deposits 
shall have been made, may hereafter made, not exceeding 
the aggregate the sum Five Hundred ($500.00) Dollars, any 
person the name such depositor and another person, with the 
right withdrawn collected either with any person, firm 
corporation whatsoever kind nature, shall become the 
property such persons joint tenants, and the same, together 
with all interest thereon, shall held for the exclusive use the 


838 THE BANKING LAW JOURNAL 


person named, and may paid either during the life time 
both, and the event the death one, then the same shall 
paid the survivor, and the said payment and the receipt 
acquittance the one whom the payment made shall 
sufficient release and discharge such person, firm corporation 
whatsoever kind nature for all payments made account 
such deposits interest prior the receipt the said person, 
firm corporation whatsoever kind nature notice writing, 
signed any one such joint depositors, not pay said deposit 
interest accordance with the terms thereof.” 

The provision the act 1926, “in form paid either,” 
has been eliminated, and there has been substituted the phrase, 
“with the right withdrawn collected either.” thus 
amended, can see the relevancy the requirement that the 
one the depositors desired forbid the bank pay the other 
must give notice writing the bank. But this matter 
governed the act 1926, where provided that the deposit 
form paid either the bank will released paid 
one them. But form notify the bank that was 
the property the two then was not subject the provisions 
the act and could not paid except upon joint check which the 
Legislature had mind, and, relieve the depositories the 
danger liability thus created, amended the act 1926 
removing the words “in form paid either,” and substituted 
the amending act 1930 “with the right withdrawn 
collected either.” 

Did the bank pay the $350 Forester upon the theory 
that Forester had the right draw out? not. The 
check was signed “R. Forester and Motley.” Their names 
were signed drawers. The addition “by Forester” was 
admission that Forester knew that the name Motley 
the check was necessary order get the money. has shown 
authority from Motley sign his name the check; but 
the form the signature was warning the bank that Motley’s 
name the check was necessary give validity. 

think the deposit was form give notice the bank 
that this was account which each the parties had special 
interest, and could only drawn upon their joint check; there- 
fore was not necessary that the written notice prescribed the 
act given. 

think the circuit judge was right submitting the jury 
the question: Under the evidence here did (the bank) have knowl- 
edge that the fund was placed there for special purpose and was 
not drawn out except check signed each party 
the deposit individually? 
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had previously charged that the bank had such knowledge 
and paid out the check one the bank would responsible 
the one who afterwards developed was really entitled it. 

The act does not this instance protect the bank. Clearly the 
intent the act 1926 was that order protect the bank 
the deposit must its form deposit give notice that either 
might withdraw the deposit; and that the bank would protected 
paying either unless the other gave notice writing not 
so. 


Trust Company Entitled Commissions Both 
Executor and Trustee 


trust company acting executor trustee 
under will entitled full legal commissions each 
capacity when its functions trustee are completely separated 
from its functions testamentary intent 
after severance from the general assets the estate.” 

The question whether corporation individual, acting 
executor and trustee, entitled double commissions 
difficult one. also important one the executor 
and trustee. The courts have never attempted formulate 
fixed tests for determining the testamentary intent nor 
establish inflexible rule which can applied all cases. 
each case the question must decided according the 
facts presented. The rule above quoted undoubtedly 
near approach certitude may found. the 
rule announced Judge Lehman, the New York Court 
Appeals, Matter National City Bank, decided July 
19, 1932. The facts are recited the court follows: 


John Schliemann bequeathed the entire residue his estate 
Peoples Trust Company, trust, sell his real estate and securities 
and invest and reinvest the proceeds first mortgages upon 
real property the City New York during the lifetime his 
sons Julius and John. The duty was placed upon the trustee set 
aside “out the said securities invested it” fund sufficient 
produce the sum $2,000 year and another fund sufficient 
produce the sum $600 year and pay annually said sums 
his wife and his son August, respectively, during the lifetime 
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each. The testator directed that all the remainder the income 
the trust funds should paid equal shares his three other 
children, Julius, John and Anna, case the death any 
them leaving issue, such issue. Upon the death both Julius 
and John, the trustee was directed pay over the principal 
the trust fund equal shares the issue John and Julius and 
Anna her issue after provision for the purchase annuities 
for the testator’s wife and son August should either then living. 
case the death all the children without issue, the testator 
directed the trustee pay the principal the fund his brothers 
and sisters and their issue. the succeeding and final paragraph 
the will the testator appointed People Trust Company executor 
the will. 

The will was admitted probate December 14, 1911. 
March 17, 1913, decree was entered settling the accounts 
People’s Trust Company executor, awarding commisisons 
executor, and directing transfer itself trustee the residuary 
fund created the will. Since that time the National City Bank 
has become, merger, the successor the People’s Trust Company, 
and has carried out the trust duties imposed the will. The City 
Bank has now filed petition asking that permitted resign 
trustee, that its accounts settled and proper commissions 
awarded and that City Bank-Farmers Loan and Trust 
pany, with which affiliated, substituted trustee its place. 
The special guardian for infant remaindermen has filed objections 
the payment the trustee any commissions principal 
which commissions have already been received People’s Trust 
Company. The surrogate his decree awarded such commissions 
and the Appellate Division modified the decree that respect and 
awarded commissions part the principal upon which full 
commissions had been awarded and received the executor. 


holding that, under the facts present, the case was one 
which double commissions should allowed, the court 
wrote: 


the testator, the residuary clause the will, had named 
trustee person corporation other than the executor appointed 
the succeeding clause the will, the executor would have been 
entitled full commission the principal the estate when 
the assets were paid over the trustee; and the trustee would 
have been entitled one-half commission for receiving the principal, 
and another one-half commission upon the termination the trust 
and the payment the proceeds. The only question presented 
this appeal whether the same commissions should paid where 
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one person, natural corporate, named trustee and executor. 
The circumstance that petitioner succeeded the original executor 
has bearing upon this question, for, concededly, entitled 
commissions which the original trustee would not have been 
entitled. So, too, the trustee cannot, resignation and the susbtitu- 
tion, trustee, its corporate affiliate, impose upon the estate 
obligation pay any commissions other than those which 
would have been presently payable had not divested itself 
its trust duties. any commissions principal are payable the 
trustee, addition those paid the same person executor, 
then the trustee would now entitled one-half commission for 
the performance the trust duty receiving and investing 
the principal. That what asking here. does not claim, 
and, obviously, would not entitled payment the other half 
commission principal, which would not become payable till the 
trust estate distributed, and would then the substituted 
trustee. 

“That the same person may entitled compensation 
executor, and also trustee, respect the same estate, some 
part thereof, undoubtedly true, but does not follow every 
instance where trust duties are imposed upon executor. Where, 
the terms true construction the will, the two functions with 
their corresponding duties coexist, and run from the death the 
testator the final discharge; interwoven, inseparable and blended 
together, that point time fixed contemplated the 
testamentary intention which one function should end and the 
other begin, double commissions” both cannot properly allowed 
(Johnson Lawrence, Y., 154, 159). 

There large field which testator may determine how 
his estate shall held and administered. may, within the 
limits imposed law, postpone the time for distribution some, 
all of, the assets his estate and direct that until such time 
the person, appointed administer and distribute the estate, shall 
hold such assets and apply the income directed the will. 
carry out such purpose must, times, attach the office 
executor certain trust power and functions; but such case there 
but one office and the holder the office entitled only the 
commissions allowed law for the performance the duties 
that office. executor not entitled commissions for distribut- 
ing the principal the estate until has completed such distribu- 


tion and longer has title its assets. trustee not entitled 


commissions for receiving the principal trust fund until title 
such fund has passed him. That true alike where one person 
appointed executor and trustee where different persons hold 
each office. The title the assets, either case, is, all times, 
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the holder particular office and cannot any time divided 
between the simultaneous holders two offices. Thus the problem 
presented each case whether “point time fixed con- 
templated the testamentary intention” which title the assets 
the estate shall longer remain the executor but shall pass 
the trustee under the will. 

That problem simple where separate persons are named 
executor trustee, for the trustee’s functions begin only when title 
passes the trustee, and the time when such functions begin 
fixed the point where there actual severance the trust fund 
from the general assets the estate. testator must 
have contemplated such severance where has named different 
persons perform the functions separate offices. The problem 
more difficult and complicated when the same person named 
both executor and trustee. Then double commissions can awarded 
person claiming hold both offices only where testamentary 
intent apparent create trust fund held trustee after 
severance from the general assets the estate. will must 
further than admit double commissions, and must clearly and 
definitely indicate intention the testator’s duty some point 
time and require him thereupon constitute and set one 
more several trusts held and managed such for the interest 
the beneficiary” (McAlpine Potter, 126 Y., 285, 289). Even 
then double commissions may not awarded unless the performance 
the duties trusteee has actually begun “either real 
severance the trust fund from the general assets judicial 
decree which wholly discharges the executor and leaves him acting 
and liable only (Johnson Lawrence, supra, 
page 162). 

These principles have been clearly laid down the opinions 
Finch, J., the cases cited. The decisions other cases which 
have come before this court illustrate the application these 
principles particular cases. They not materially limit 
extend the general rules, for each case determination the 
testamentary intent depended upon the construction placed upon 
the language particular will, and two cases are all 
respects analogus. Johnson Lawrence (supra), McAlpine 
Potter (supra), Matter Slocum (169 Y., 153) and Matter 
Ziegler (218 Y., 544) double commissions were denied. They 
were allowed Laytin Davidson (95 Y., 263), Matter 
Mason (98 Y., 527), Matter Willets (112 Y., 289), Matter 
Crawford (113 Y., 560), Matter Johnson (170 Y., 139), 
Olcott Baldwin (190 Y., 99) and Matter Martin (196 Y., 
415), though the last case only against beneficiaries bound 
earlier decree. The courts have never attempted formulate 


mi 
a 
( 
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fixed tests, which can applied all cases, determine testa- 
mentary intent. must always gathered from the will read 
whole. 

those cases where double commissions were denied the testator 
had made distinction between functions which those named 
executors executors and trustees should perform virtue 
their dual offices. There the wills not only postponed division 
and distribution the estate, but contemplated that from the death 
the testator the estate should held the executors, pending 
such division and distribution. 

Every duty resting upon those holding title the estate was 
imposed upon the executors from the date death, and every func- 
tion and power exercised them was intrusted them from 
the same date. 

those cases where double commissions were allowed, the direc- 
tions given were different, and there were indications the will that 
after the persons named executors had fully completed administra- 
tion the estate, except such administration might otherwise 
include distribution, they should hold the residue the estate 
separate trust funds one fund, which was invested and 
used for the purposes set forth the will until final distribution 
was made. 

Thus the court could discern clear intention the testator 
that fixed period those named executors and trustees should 
hold the property trustees. 

Here, perhaps even more clearly than many the cases cited, 
the will shows that the testator intended differentiate between 
the functions People’s Trust Company executor and its func- 
tions trustee. did not merely attach the office executor 
functions ordinarily exercised trustee, but bequeathed his 
estate the People’s Trust Company trust dispose his real 
estate and securities and invest the proceeds specified manner 
and out the “securities invested it” set apart two specific 
funds for the benefit persons who might not share the final 
distribution. Indeed the testator contemplated that perhaps none 
the persons who shared the income the fund funds 
could share the final distribution. Then appointed the People’s 
Trust Company executor the estate, giving specific 
powers except power sell. Evidently contemplated that the 
duties the trustee should begin when the bequest trust took 
effect, and could take effect only when the executor had admin- 
istered the estate and held the remainder, not virtue appoint- 
ment executor, but under the trust bequest. That time became 
fixed the earlier decree, discharging the accounting party 
executor and directing hold the estate trustee. 
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need not now decide whether the earlier decree constituted 
adjudication binding upon the parties that the estate was there- 
after held People’s Trust Company trustee. Sufficient that 
the will shows testamentary intention that the trustee should 
hold virtue the bequest and not executor, and the 
decree carries out that intent. 

The order the Appellate Division should reversed and the 
decree the Surrogate’s Court affirmed, with costs the Appellate 
Division and this court payable out the estate. 


Bank Not Liable Paying Checks Forged 


Indorsements 


bank which checks, some drawn itself and some 
other banks, indorsements the payee, forged 
the payee’s employee, who appropriates the proceeds his 
own use, not liable the payee according the Court 
Civil Appeals Texas Fort Worth National Bank 
Fidelity Deposit Co. Maryland, Rep. 
(2d) 694. 

There conflict among the authorities this point, 
being held number states that bank liable 
cases this kind. which line authorities 
right, the cashing checks such circumstances 
regarded dangerous practice. When such checks are 
presented anyone other than the payee the bank should 
insist that they deposited the payee’s credit and that 
the payee draw against his account for his cash requirements. 
otherwise look for trouble, either the form 
actual liability, litigation, which sometimes almost 
painful. 

The payee the checks this case was the Toledo Scale 
Co. carried its checking account the defendant bank, 
which the checks question were cashed. The employee, 
who forged the payee’s indorsement was bonded the 
plaintiff Fidelity Deposit Co. Maryland surety. 
The surety company made good the payee’s loss the extent 
the amount named the bond, $1000, and the payee 
assigned its claim the surety. The surety company then 
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brought this action against the bank. holding that the 
surety could not recover the court said: 


are the opinion that the payee the checks, wit, the 
Toledo Scale Company, the assignee said company, the 
Fidelity Deposit Company Maryland, had cause action 
against the defendant bank. First National Bank Whitman, 
348, 344, Ed. 229, the Supreme Court the 
United States held that the payee check draft issued 
the United States Treasurer had right action against the bank 
which cashed said check upon forged indorsement. The following 
language was used: 

This court held [in Bank Millard, Wall. 152, 
Ed. 897] that the action [by the payee against the drawee] 
could not maintained, upon the principle that there was privity 
between the bank and Millard [the payee]. The bank’s contract 
was with the paymaster [drawer the check] only, and him 
only was its duty. received money from Millard. never 
promised Millard pay him any money. had money belong- 
ing him. received money from the paymaster, upon agree- 
ment that would return him when called for him 
person, that would pay upon his checks. But made 
such agreement, any agreement, with Millard. For failure 
duty this respect was responsible the paymaster, with whom 
made the contract, and one else. the check was not 
paid, the arrears pay Millard were not paid, and his claim 
upon the government the paymaster was not impaired the 
giving the check, which, being presented due time, was not 
paid. was still entitled demand his arrears. comes 
this, then, that, upon settlement accounts between them, credit 
was mistake allowed the bank which was not entitled. 
The law is, that neither party benefited injured 
the mistake. The bank must refund the amount handing over 
the sum, crediting the same Mr. Spinner [the drawer] 
his next account. further contended that such accept- 
ance the check creates privity between the payee and the 
bank established the payment the amount this check 
the manner described. This argument based upon the erroneous 
assumption that the bank has paid this check. this were true, 
would have discharged all its duty, and there would end 
the claim against it. The bank supposed that had paid the 
check; but this was error. The money paid was upon 
pretended and not real indorsement the name the payee. The 
real indorsement the payee was necessary valid payment 
the real signature the drawee [drawer]; and law the check 
remains unpaid. Its pretended payment did not diminish the funds 
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the drawer the bank, put money the pocket the person 
entitled the payment. The state the account was the same 
after the pretended payment was before. 

Lone Star Trucking Co. City National Bank Commerce 
(Tex. Civ. App.) 240 1000, 1001, was held that under 
the Negotiable Instruments Law, 132, 185, 189, 191, Vernon’s 
Ann. Civ. St. Supp. 1922, arts. 6001—185, 6001—189, 
6001—191, requiring acceptance check drawee bank 
writing sustain suit the check payee against the bank, 
drawee bank’s payment check upon forged indorsement, 
stamping the check “Paid,” and charging the amount thereof 
the drawer’s account, does not constitute such acceptance, nor 
can the bank’s retention check paid after payment 
deemed such acceptance. The Amarillo Court Civil Appeals 
cited the Whitman Case, which recognized apparent author- 
ity, and said: “Justice Lurton, writing the opinion for the Supreme 
Court the state Tennessee, the case Pickle Muse, 
took the affirmative this question, and the Supreme Court the 
United States, the case First National Bank Whitman, 
Ed. 229, took the negative. The respective 
opinions these cases present very strongly the two sides the 
question and need elaboration. collaboration the authorities 
following the two lines decision will found the notes Ann. 
Cas. 1917D, 1055, and 764. believe that the 
conclusion the Supreme Court the United States sustained 
better reason.” 

See, also, Bank Millard, Wall. (77 S.) 152, Ed. 
897, and Southern Trust Co. American Bank Commerce 
Trust Company, 148 Ark. 283, 229 1026, 764, 
the Arkansas Supreme Court, which said, quoting from 
the headnotes: delivery bank its check impostor, 
honoring telegraphic order its customer pay money 
person named, not acceptance the order entitle 
the beneficiary enforce it.” 

Jeff Collins, 156 Miss. 893, 127 So. 570, said, quoting from 
the headnotes: could not sue drawee paying check un- 
authorized indorsement without notice defect.” 

See, also, the notes following these two decisions. 

anybody had cause action against the bank for cashing 
these checks upon forged indorsement, would the drawer 
the checks. See First Natl. Bank Quitman Wood County, 
294 324, Texarkana Court Civil Appeals, and the 
case First National Bank Winnsboro First National Bank 
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Quitman, 299 856, the Commission Appeals, approved 
the Supreme Court. 

conclude that plaintiff had cause action against 
defendant, and that the defendant’s general demurrer should have 
been sustained. 

While there are number decisions tending support this 
cause action, such City National Bank Trust Co. Pyramid 
Asbestos Roofing Co., (2d) 1101, the San Antonio 
Court Civil Appeals, Pierce Petroleum Corp. Guaranty Bond 
State Bank Mt. Pleasant (Tex. Civ. App.) (2d) 520, 
and other cases, yet conclude that the cause action, any, 
was not against the bank the payee plaintiff, the 
assignor the payee paintiff. not claimed that the defend- 
ant bank had actual knowledge the forgery. 


Payee Liable Patent Right Note 


The maker note given for patent right will liable 
thereon, action the payee, even though the note does 
not contain the words “given for patent right” required 
the New York statutes. 

This was decided the Supreme Court New York 
recent case Smith Woodworth, 255 Supp. 608. 

The plaintiff this case was the payee promissory 
note and sued the defendant maker. The latter set 
the defense that the note was given for patent right 
and that did not contain the words “given for patent 
right” required section the New York Negotiable 
Instruments Law section 1520 the New York Penal 
Law. The plaintiff moved strike out these defenses 
the ground that they were insufficient law. 

Section the Negotiable Instruments Law 
follows: 


Section 330. Negotiable Instruments Given for Patent Rights. 
promissory note other negotiable instrument, the consideration 
which consists wholly partly the right make, use 
sell any invention claimed represented the vendor the time 
sale patented, must contain the words “given for patent 
right” prominently and legibly written printed the face 
such note instrument above the signature thereto; and such note 
instrument the hands any purchaser holder subject 
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the same defenses the hands the original holder; but this 
section does not apply negotiable instrument given solely for 
the purchase price the use patented article. 


Section 1520 the Penal Law follows: 


Section 1520. Notes Given for Patent Rights. person who 
takes, sells transfers promissory note other negotiable instru- 
ment, knowing the consideration such note instrument 
consist whole part, the right make, use sell any 
patent invention inventions, any invention claimed repre- 
sented patented, without having the words “given for patent- 
right” written printed legibly and prominently the face 
such note instrument above the signature thereto, guilty 
misdemeanor. 


The court held that the defenses were insufficient and 
that the defendant maker was accordingly liable. 

Section 330 the Negotiable Instruments Law requires 
that every note given for patent right bear the words 
question. Then says that, when note does bear these 
words, any person whom the note tranferred the payee 
stands the payee’s shoes with reference the maker’s right 
defend. That say, transferee, whether gives 
value not, whether not has notice defense 
good against the payee, can holder due course. 

But the statute does not say that the note void. the 
note other respects regular the maker will liable 
the payee other holder spite the missing words. 
would not do, for instance, for person make his 
promissory note, give for valuable patent right, get his 
money’s worth and then, when sued, set the technical 
defense that the statutory words were not the note, the 
result, perhaps, his own omission neglect. 

holding the defense insufficient the court wrote 
follows: 

Section 330 the Negotiable Instrument Law does not expressly 
declare illegal patent right note which lacks the required words. 
provides that, where the words “given for patent right” appear 
upon the face the note, the maker afforded the same defenses 
against transferee would have against the payee. The de- 


fendants contend that there other penalty for the violation 
section 330 than consider illegal note given. The penalty 
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would seem that the maker will prevented from raising 
defenses against innocent purchaser which might have raised 
against the payee. the Legislature had intended declare void 
any patent right note which lacked the required words, could have 
said, did relation usurious transactions, that the note 
contract “shall void.” General Business Law, 373. 

patent right note without the required words legal the 
hands innocent purchaser. Paddock Coates, Misc. Rep. 
198. 

statute derogation common law will strictly construed. 
“The Legislature may not presumed make any innovation 
upon the common law further than required the mischief 
remedied.” Dean Metropolitan El. Co., 119 540, 
1054. The mischief remedied section 330 was 
the negotiation patent right notes procured through fraud. 

The defendants urge that, when the payee took this note part 
payment patent right without the required words, committed 
misdemeanor virtue section 1520 the Penal Law, and that 
would “be against public policy enforce the collection 
promissory note, the very acceptance which the payee con- 
stitutes crime.” 

support this proposition, the defendants have cited the 
case Spring al. Quance, How. Prac. (N.S.) 65, 66. That 
case practically all fours with the case bar. The maker was 
sued upon patent right note which did not contain the words “given 
for patent right.” statute that time (chapter the 
Laws 1877) combined the features section 330 the Negotiable 
Instrument Law and section 1520 the Penal Law. The court said: 
“This statute does not express terms provide the note shall 
void; does make the taking the note misdemeanor, and 
effect provides the note shall not given without these words upon 
the face, because provides whenever any such note shall given 
shall have these words upon its face. seems follow, 
therefore, that this note was taken plaintiffs violation the 
statute; that the statute prohibits the giving taking such note. 
avoid the necessary conclusion that the note utterly void.” 

the first place, would seem that the learned justice used 
altogether too strong language when felt constrained say that 
“the note utterly void.” has already been pointed out this 
opinion that our courts have held such note good the hands 
innocent purchaser. This, course, would not true the 
note were ‘utterly void.” learned justice the Spring Case 
draws analogy with the cases decided under the statute 1840, 
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prohibiting bank associations from issuing putting into circulation 
any bills notes unless payable demand and without interest, 
and cites the case Leavitt Palmer, 19, Am. 
Rep. 333, where the court held that note was illegal when given 
the face this prohibitory statute, statute which its 
terms prohibited the giving such notes. The Court Appeals 
the Leavitt Case page said: “The first question 
which shall consider upon the validity the notes. And feel 
difficulty agreeing with the supreme court, that the notes are 
illegal and void. They were issued direct violation statute, 
which provides, that ‘no banking association’ ‘shall issue put 
circulation any bill note said association,’ ‘unless the same 
shall made payable demand, and without Here 
have direct prohibition. would seem logical determine that 
act which directly prohibited statute illegal act. 
the issuing notes certain character were expressly pro- 
hibited law, would seem impossible maintain that they 
were valid and legal notes. 

The learned justice the Spring Case quoted from the case 
Barton Port Jackson Plank Road Co., Barb. 397, 
404, which the court said: “The contract question was within 
the express prohibition the statute. The section only prohib- 
itory its terms; does not declare many words that all such 
contracts shall void, but that not necessary. Every act done 
against prohibitory statute not only illegal but absolutely void; 
the court cannot assist illegal transaction any respect.” This 
language fitting only determined that the statutes involved 
are prohibitory statutes and the mischief remedied were 
the mere giving taking such note. 

The learned justice the Spring Case cites with approval the 
case Palmer Minar, Hun, 342, 346, 347, which the Appel- 
late Division the Third Department said that note was void 
the hands the payee where was taken the state 
vania which had statute similar ours. The difficulty with this 
decision would seem that the court last resort the state 
Pennsylvania the case Haskell Jones, Pa. 173, 175, 
has held: not the operation the act, according its 
letter and spirit.” 

Having due regard for the doctrine that “the rule stare decisis 
not always relied upon, and should not pressed too far,” 
Gr. Bag, 257, this court constrained differ with the decisions 
relied upon counsel for the defendants. 

Section 1520 the Penal Law highly penal statute, and 
deserves strict construction. Gay Seibold, 472, 475, 
Am. Rep. 533. measure intended for the interest 
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the commercial community, and had its foundation public policy. 
simply makes misdemeanor that which therein specified, 
and that all. that extent only can section 1520 declared 
prohibitory statute. 

the case Gay Seibold, supra, statute this state read: 
“No person shall hereafter transact business the name 
partner not interested his firm, and where the designation ‘and 
Company’ Co.’ used, shall represent actual partner 
partners. person offending against the provision this 
sued upon bond, and the defense was that the plaintiff had violated 
this prohibitory statute. The Court Appeals said (97 472, 
page 477): transaction not one the mischiefs sought 
remedied the statute. Therefore, although this transaction 
should held within the letter the statute, clearly not 
within the purpose and intention the statute, and hence 
outside the statute. rule peculiarly applicable the 
construction penal statutes, that thing within the letter 
statute not within the statute, unless within the intention thereof. 
‘it not the words the law, but the internal sense that 
makes the law, and our law, like all others, consists two parts, viz., 
body and soul; the letter the law the body the law, and 
sense and reason the law the soul the law, quia ratio 
legis est anima 

would seem that this language the Seibold Case particu- 
larly applicable the defenses raised this case. whole 
purpose the Negotiable Instrument Law and the Penal Law 
was prevent fraudulent patent right note coming into the hands 
innocent purchaser. This plaintiff did not negotiate the notes 
question. would seem there has been violation the intent 
the Legislature. this note fraudulent fact, the defendants 
may avail themselves that defense against this payee. the 
note not fraudulent fact, would seem that the maker should 
not permitted disclaim liability upon the claim technical 
violation the penal statute. 

The court not unmindful the language Nelson, J., the 
case Pennington Townsend, Wend. 276, page 280: “There 
distinction between act malum prohibitum and malum se. 
Both are equally forbidden, and unlawful; and will add, both are 
immoral, and cannot the foundation civil right that will 
enforced court justice.’ The answer that proposition 
would seem that the thing the Legislature intended prohibit 
the statutes under discussion was the negotiation patent 
right note. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE PAYING CHECK INDORSED 
IMPOSTOR 


Daniels Corn Exchange Bank Trust Co., Municipal Court the City 
New York, 258 Supp. 126 


impostor the plaintiff the telephone, represented 
himself the customer’s man for Montgomery, reputable 
investment banker, and offered sell the plaintiff certain shares 
stock. The plaintiff decided make the purchase and delivered 
check the impostor messenger. was indorsed some one, 
not the real Montgomery, and paid the defendant bank. was 
held that the bank was liable the plaintiff, having paid the 
check forged indorsement. 


Action Charles Daniels against the Corn Exchange Bank 
Trust Company, wherein the Amalgamated Bank New York and 
another were impleaded defendants. Judgment for plaintiff. 

Bokor Epstein, New York City (E. Bokor, New York 
City, counsel), for plaintiff. 

Laughlin, Gerard, Bowers Halpin, New York City (Francis 
Quinn, New York City, counsel), for defendant Corn Exchange 
Bank Trust Co. 

Stewart Maurice, New York City, for impleaded defendants. 


DAVID LEWIS, J.—The plaintiff, New York business man, 
the comptroller the General Bronze Corporation, was solicited the 
telephone stranger describing himself Gibson, the customer’s 
man for one Montgomery, high-class investment house, member 
the New York Stock Exchange. 

this time the plaintiff had never heard of, seen, spoken 
Gibson, apparently Montgomery. fact, the plaintiff never 
came face with either them. These telephone communications be- 
tween the alleged Gibson and the plaintiff constituted their sole inter- 
course. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 454. 
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About September 30, 1931, Gibson (by ’phone) offered 200 shares 
General Bronze Corporation stock the plaintiff, stating would 
necessary for the plaintiff give deposit open the account. 

Thereupon this plaintiff inquired Gibson for references. Gibson 
named the Chemical National Bank. Upon inquiry, the bank advised 
the plaintiff that Robert Craig Montgomery carried account with 
them and was person the highest standing. The plaintiff, 
ing proceed with the purchase, then examined the telephone book, 
verify Montgomery’s name, and noticed that the telephone number 
which had been given Gibson was different than the listing the 
book. ealling the number which Gibson had given, the plaintiff 
inquired the operator about this difference, and was advised that 
Montgomery had only recently come there. 

The plaintiff had arranged with Gibson make part payment 
giving check messenger; upon delivery the stock the balance 
was paid. 

Pursuant thereto, Western Union messenger called and Daniels 
delivered him the check, payable Robert Montgomery, obtained 

The plaintiff did not receive the stock; and subsequently upon in- 
quiry, ascertained that the alleged Gibson and Montgomery had ap- 
parently disappeared; that the real Robert Craig Montgomery had 
never had any transactions with the plaintiff, had never employed Gib- 
son, was never located the office where the alleged Gibson and Mont- 
gomery apparently held forth; that the real Robert Craig Montgomery 
had known nothing about the transactions, and had never seen re- 
ceived the check nor indorsed the same; and that both the alleged Gib- 
son and Montgomery were impostors. 

There are certain unquestioned and established principles express- 
ing the settled law our state which narrow the problem now pre- 
sented one intent. Hence, intent the essential question pre- 
sented. Find the intent the maker (the plaintiff), and find the 
road solution this problem. 

The decisions the Court Appeals, dealing with this query, 
may reflect change policy, but not principle. See Ulmann Co. 
Central Union Trust Co. New York, 257 563, 178 796, 
overruling Hartford Greenwich Bank City New York, 157 App. 
Div. 448, 142 387, affirmed 215 726, 109 1077. See, 
also, Strang Westchester County Nat. Bank, 235 68, 138 
United Cigar Stores Co. American Raw Silk Co., Inc., 184 App. 

the case before the court. The plaintiff never intended 
make Gibson the payee the check, for Gibson specifically stated 
was the customer’s man for one Montgomery. there was person 
posing Montgomery, the employer Gibson, matter how fraudu- 
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lent may have been the deception practiced upon this innocent plaintiff, 
neither such deception nor the ensuing misfortune would visit liability 
upon the bank reason its payment the check long bore 
the indorsement the so-called Montgomery. 


lucid language the former Chief Judge the Court Appeals 
explains the rule: 


plaintiff did not intend deal with Bushnell, either under 
that name any other. She did not know Remsen, who was repre- 
sented the owner, but she knew that was not Bushnell, for 
Bushnell informed her. 

plaintiff did not loan her money Bushnell, content accept 
him borrower. all men was excluded. She loaned upon 
the bond Homer and Alice Remsen, with mortgage collateral. 
Undoubtedly she believed, when she drew her check upon the bank, 
that Remsen was owner the property. This belief did 
not mean that some one else who had been expressly excluded bor- 
rower had the right, because was the owner, step into the bor- 
rower’s shoes. Remsen, real person, might have indorsed the draft 
without liability forger, however fraudulent the statement that 
was the owner the land. Phelps supra [220 232, 
115 441, 1918B, 973]. Bushnell, having asserted that 
the borrower was some one other than himself, was not liberty 
indorse, whether was the owner the land not.’’ 


Strang Westchester County Nat. Bank, 235 pages 71, 
72, 739, 740. 


unnecessary decide whether different result would re- 
quired the appellant had delivered the checks personally, and had 
determined for himself the identity the payee which would present 
the question who was intended the payee somewhat differ- 
ent aspect and might give rise question estoppel.’’ Mercantile 
Nat. Bank City New York Silverman, 148 App. Div. 132 
1017, 1021, affirmed 210 567, 104 1134. 


This case cited with approval United Cigar Stores Co. Ameri- 
ean Raw Silk Co., supra. 

While the defendant would have the court ignore the distinction 
between case where the deception was the result transactions 
person and where the deception was accomplished through the mail, the 
court believes that unless uncontrovertible equities prohibit ex- 
tremely different conditions are presented, should matter 
judicial wisdom follow the path precedent, ‘‘especially, 
deem the rule more reasonable and sound than the one 
adopted the cases other Mercantile Nat. Bank 
City New York Silverman, supra, page 148 App. Div., 
132 1017, 1020. 


This distinction between personal transactions had face face with 
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the defrauder, and impersonal transactions, where the guilty culprit 
does not appear upon the scene, may immaterial except upon the 
question but distinction well rooted the law the 
land. 


fact that the vendor deals with the person personally rather 
than letter immaterial, except far bears upon the ques- 
tion intent. 

the transaction personal one, the seller intends 
transfer title person credit, and supposes the one standing 
before him that person. deceived. But spite that fact 
his primary intention sell his goods the person with whom 
negotiates. 

the transaction letter, the vendor intends deal with 
the person whose name signed the letter. knows one else. 
supposes dealing with one else. And while both cases 
other facts may shown that would alter the rule, yet their absence, 
the first, title passes; the second, does 


Phelps MeQuade, 220 232, pages 234, 235, 115 441, 

may borrow further from the learned opinion the court 
the Phelps Case, find the distinction explicitly emphasized 
quotation the court has culled from the case Edmunds Merchants’ 
Despatch Transportation Co., 135 Mass. 283. Treating the instance 
where swindler personally represents himself some one else, 
read: ‘‘He could not have supposed that was selling any other 
person; his intention was sell the person present, and identified 
sight and hearing; does not defeat the sale because the buyer as- 
sumed false name, practiced any other deceit induce the vendor 

the Phelps Case the learned court proceeds contrast such hold- 
ing with the decision the case Cundy Lindsay, App. 
Cas. 459, 463, involving instance where purchaser procured mer- 
chandise, signing himself Blenkiron Co., stating: ‘‘The latter 
shipped the goods Blenkiron Co. They knew the firm Blenk- 
iron Son; believed the letter came from that firm and that the goods 
were shipped it. Blenkiron Son were the persons with whom 
Lindsay Co. intended deal and supposed they were dealing. Under 
those circumstances was held that, although Blenkiron obtained 
possession the goods, never acquired title.’’ 

Further treating the subject, the court writes: class 
cases, such Hentz Miller, 64, and Consumers’ Ice Co. 
illustrate the rule under different circumstances. them, persons 
falsely stating that they are the agents representatives others 
fraudulently obtained possession goods under pretense sale 
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such others. There intention the part the vendor sell 
the pretended agent representative and title passes.’’ Phelps 
McQuade, supra page 236 220 Y., 115 441. 

passing, might noticed that the Court Appeals its 
opinion also cites supporting authority the case Mercantile Na- 
tional Bank City New York Silverman, supra. 

What warranty has this court add further the existing 
tions law, differentiating false representation made al- 
leged agent through the telephone from false representation through 
the mail, simply because one instance the subject the transaction 
merchandise and the other check? 

Somewhere the chain events there comes face face meeting 
with the person signing the payee name (or, least, with his agent) 
one who knows should know and identify the payee. And like 
situation may arise when the paper for real value actually negotiated, 
cashed. 

Should not look these stages personal encounter trace 
and place responsibility, rather than matter abstract principle 
impose the maker who not infrequently ignorant the payee’s 
signature, without ready facilities opportunity verify it, and inno- 
cent wrong neglect? 


various deposits money, made from time time the 
plaintiffs with the defendant, created the relation debtor and credi- 
tor, and the law implies contract the part the defendant 
disburse the money standing the plaintiff’s credit only upon their 
order and conformity with their directions. The defendant not 
entitled charge against the plaintiffs’ account any sums payments, 
unless they have been made such persons the plaintiffs directed. 
Such payments were made without the order the plaintiffs their 
funds the defendant afford protection, when called upon 
the plaintiffs account for the money deposited. Payments made upon 
forged indorsements are the peril the bank, unless can claim 
protection upon some principle estoppel some negligence charge- 
able the depositor. These rules are familiar and well established 
and illustrated the adjudged cases that bare reference them 
all that needful here. [Citing cases.] 

law imposed duty upon the plaintiffs more than they 
did ascertain whether the indorsements the checks were genuine. 
The defendant’s contract was pay the checks only upon genuine 
indorsement. The drawer not presumed know, and fact seldom 
does know, the signature the payee. The bank must, its own peril, 
determine that question. has the opportunity, requiring identifica- 
tion when the check presented, responsible guaranty from the 
presenting it, ascertaining whether the indorsement genuine 
not. When returns the check the depositor, evidence 
payment made his direction, the latter has the right assume that 
the bank has ascertained the fact that the indorsement genu- 
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Shipman al. Bank the State New York, 126 318 
pages 326-327, 328, 371, 372, 791, Am. St. Rep. 
821. 

Who did sign and indorse the name Montgomery the check 
remains mystery far the proof here presented evidences. 

Without genuine indorsement the bank had right pay the 
check; hence right surcharge debit the plaintiff’s account 
with it. 

Judgment for the plaintiff. Ten days’ stay. 


RIGHTS STOCKHOLDER OBJECTING 
MERGER 


Matter Eddie Cantor, New York Supreme Court, Appellate Division, 
July 1932 


Under section 496 the New York Banking Law, where one 
bank merged into another, the objecting stockholders the 
merged bank are entitled have their shares appraised and paid 
for. The stockholders the absorbing bank not ‘have that right. 


O’MALLEY, J.—The question presented not free from doubt. 
The opinion Mr. Justice Martin, predicated upon the context 
sections 490 and 496, Banking Law, merely, seems logical. However, 
contrary view equally deducible when the reason for the statute 
and other circumstances are considered. 

This case merger whereby one corporation entirely loses its 
identity. dissenting stockholder such corporation quite prop- 
erly given the opportunity having his stock appraised and purchased. 
justice should not required accept interest another 
corporation against his will. the other hand, stockholder the 
bank which absorbs another still retains interest the bank which 
originally invested. Appellants knew the time acquiring such 
interest that the assets and liabilities the bank would change from 
time time, even over their dissent. Furthermore, they were bound 
foresee that the administration the affairs such institution 
some contracts might made and obligations assumed which would not 
meet with their approval. 

Had the corporation which the appellants are stockholders ac- 
quired the franchise and assets the other institution pursuant the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1158, 1201. 
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provisions sections 20, and 45, Stock Corporation Law, they clearly 
would not have had the right the relief they now seek. Such right 
would have been available only stockholder the institution, the 
franchise and assets which were acquired. 

noted, moreover, that, the appellants are correct, the 
trust company which they hold stock would required violate 
the provisions section 108, subdivision Banking Law, prohibiting 
bank from being the purchaser holder shares its own capital 
stock unless such necessary prevent loss upon debt previously 
contracted good faith. Even the case such purchase the stock 
purchased acquired must sold public private sale within 
six months from the time its purchase acquisition. violation 
subjects the bank penalty paid the state sum twice the 
amount the purchase. 

therefore the opinion that the provisions section 496, 
Banking Law, apply only stockholder the bank losing its identity 
merger with another and not dissenting stockholder the ab- 
sorbing bank. 

The orders appealed from should therefore affirmed, with $10 
costs and disbursements. 

FINCH, and J., concur. 


MARTIN, (dissenting)—In December, 1931, negotiations were 
pending for the merger the Chatham Phenix National Bank Trust 
Company with the Manufacturers Trust Company, the respondent 
herein. February 1932, the merger was completed. Over per 
the stockholders the latter company voted favor the 
merger. 

The appellant Eddie Cantor did not vote favor the merger 
the special meeting stockholders the Manufacturers Trust Com- 
pany held January 18, 1932, called for that purpose. February 
1932, objected the merger and demanded payment for his stock, 
the right appraisal and payment virtue the provisions 
the Banking Law. Thereafter, commenced proceedings the 
Supreme Court, New York County, for the appointment appraisers 
appraise the value his stock the Manufacturers Trust Company. 

The Special Term held had such right, and disposing the 
motion said: ‘‘In other words, sections 495 and 496 seem have been 
intended furnish alternative remedies stockholder merged 
bank, the former providing for the issuance certificates stock 
the remaining bank and the latter giving him the right have his stock 
the merged bank appraised and paid for. view the fact that 
the merged bank longer exists after the merger, while the other con- 
tinues exist, there seems considerable justification for confining 
the right appraisal dissenting stockholders the merged bank 
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alone. the case Matter Rogers (102 App. Div., 466) relied 
the petitioner, examination the record appeal reveals that 
the point that the right appraisal applied only dissenting stock- 
holders the merged bank was not raised and the opinion the court 
indicates that the point was not considered. The motion for the ap- 
pointment appraisers accordingly denied (see Hoag; 
Sanger, Special Term, Part New York Law Journal, March 
30, 

The sole issue this appeal, therefore, whether the stockholders 
the Manufacturers Trust Company who objected the merger and 
demanded payment for their stock, are entitled uncer the pravisions 
the Banking Law, section 496, have their and receive 
payment therefor. 

The respondent does not question fact 
holders the Chatham-Phenix National Bank Trust Company have 
the right have the value their stock appraised, that the 
dissenting stockholders the Manufacturers Trust Company have 
such right under section 496 the Banking Law, which provides far 
here pertinent follows: dissenting stockholders 
shareholders. Any stockholder shareholder not voting favor 
such agreement merger the meeting prescribed section four 
hundred and ninety this article, may such meeting within 
twenty days thereafter object the merger and demand payment for 
his stock shares, the case savings and loan associations 
credit unions, such shareholders borrower, may demand 
liquidation his indebtedness and cancellation his shares. the 
merger takes effect any time after such demand, such stockholder 
shareholder may, any time within sixty days thereafter, apply the 
Supreme Court any Special Term thereof, held the county wherein 
situated the principal place business the corporation into which 
the other others are merged, for the appointment three persons 
appraise the value his stock shares the amount said indebted- 
ness, 

The meeting referred can none other than that provided for 
the Banking Law, section 490. This section provides for the submission 
the merger agreement the stockholders each corporation the 
following language: the case Savings Banks, the merger 
agreement shall, submitted the stockholders share- 
holders each such corporations meeting thereof called 
upon notice least two weeks 

apparent from examination these two sections the 
Banking Law that there nothing contained therein which limits the 
application section 496 stockholders the merged corporation. 
These sections refer the stockholders both corporations. follows 
that the dissenting stockholders the Manufacturers Trust Company, 
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which the appellant was one, have the same rights appraisal the 
value their stock the dissenting stockholders the Chatham- 
Phenix National Bank Trust Company, which was merged with the 
Manufacturers Trust Company. 

Section 490 the Banking Law provides that the merger agreement 
must submitted for the approval the stockholders both corpora- 
tions, and the event the failure least two-thirds the stock- 
holders each the merging corporations approve the merger the 
transaction falls. the event, however, approval two-thirds 
the stockholders each corporation the plan becomes operative, but the 
dissenting stockholders each have the right appraisal their 
stock and paymeat therefor. 

already been pointed out, the steps required such case 
clearly indicate that there greater rights given the dissenting 
corporation than the other. Section 490 provides 
for upon notice least two weeks after the superintendent 
banks has approved the merger, which notice fully described 
the section. 

Section 496 the Banking Law, speaking the meeting pro- 
vided for section 490 thereof, says shall apply both corpora- 
tions; that dissenting stockholder within twenty days thereafter may 
object the merger and receive payment for his stock shares; that 
within sixty days after the merger takes effect may apply the 
Supreme Court any Special Term for the appointment three per- 
sons appraise the value his stock shares and the amount said 
indebtedness, any. already pointed out, distinction whatever 
made between the dissenting stockholders either corporation. 

The statute says that meeting all the stockholders each cor- 
poration shall called and the dissenting stockholders shareholders 
shall given certain rights they are opposed the merger. 

The appellant has petitioned the court for the relief which the 
statute gives him such stockholder. have right read into 
the statute language which will hold that the dissenting stockholders 
the merged corporation have certain rights and that the dissenting 
stockholders the corporation which has taken over the other corpora- 
tion have rights whatever, and must content with any procedure 
which the majority decide follow. clear that the statute never 
intended that there should such result. The statute was enacted 
protect dissenting stockholders both corporations the merger; 
and order insure such protection has provided for the relief 
which the appellant contends entitled this proceeding. 

had been the intention the Legislature limit protection 
the dissenting stockholders the merged corporation, would have 
been very simple matter have provided. That was not such 
intention clearly indicated from the language the statute. 
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reason given the respondent for asserting that the dissent- 
ing stockholders the merged corporation only are protected. Nor 
any reason given why protection whatever afforded the stock- 
holders the corporation which absorbed the merged corporation. 

are unable agree with the respondent’s contention that the 
dissenting stockholders the merging corporation are compelled 
merger accept investment corporation other than the one 
which they have chosen invest their money. believe the con- 
tention unsound and that the Special Term was error holding. 

The order should reversed, with $10 costs and disbursements, and 
the motion granted. 


USE BANK NAME UNFAIR 
COMPETITION 


Bank Arizona Arizona Central Bank, Supreme Court Arizona, 
Pac. Rep. (2d) 963 


bank will not permitted enjoin another bank from using 
somewhat similar name where the banks operate different locali- 
ties that there substantial competition between them and 
where reasonable probability injury shown the complain- 
ing bank. 


Action the Bank Arizona against the Arizona Central Bank, 
banking corporation doing business the Arizona Bank, and the 
Arizona Bank. From adverse judgment plaintiff appeals. Affirmed. 

Favour Baker, Prescott, for appellant. 

Moore Shimmel, Phoenix, for appellee. 


LOCKWOOD, J.—This action the Bank Arizona, bank- 
ing corporation, hereinafter called plaintiff, against the Arizona Bank, 
banking corporation, hereinafter called defendant, seeking enjoin 
the latter from using any manner the corporate name ‘‘The Arizona 
any corporate name containing the words ‘‘Bank 
not modified some other distinguishing words. 

The case was tried the court without jury and the relief sought 
for denied, whereupon the matter was brought before for review. 

This suit is, substance, one for the purpose restraining unfair 
competition, and governed the rules applying such action. 
The unfair competition alleged the use name similar that 
plaintiff that confusion will arise among the customers, present and 
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prospective, the two banks, deprive plaintiff the valuable 
good will attached the use its corporate name and transfer 
large part such good will defendant. 

The question unfair competition has been before the courts many 
times, and much has been said regard the nature the action and 
the essentials thereof. think good explanation any found 
the recent case Federal Securities Co. Federal Securities Cor- 
poration, 129 Or. 375, 276 1100, 1106, 934, which was also 
enjoin the use corporate name. After reviewing large number 
the leading cases the court said: 


believe that they justify the conclusion that primarily not 
the name which protected, but the business; the latter guarded 
against injury through fraudulent traffic its name later comers. 
The business will protected whether conducted the name in- 
dividual that corporation; whether the name fanciful not. 
But, justify relief, the must such that appears 
that the business will suffer from deceptive use its name, that 
reason similar act unfair competition, the public will imposed 
ultimate question always whether trade being unfairly 
diverted, and whether the public being cheated into the purchase 
something which not fact getting; the courts interfere solely 
prevent deception. The law recognizes right property name, 
and generally permits each conduct his business his own name; 
these rights are subject the limitation that they shall not dis- 
honestly exercised that the will misled the identity 
business the source piece merchandise. The sole distinction 
between corporate and individual name, the application these 
principles, that second comes the name not uncon- 
sciously, but choice, and that need not select the name al- 
ready well-established business. Should so, thereby will supply 
evidence that intends palm off his goods those the first ap- 
propriator. And, suggested Newby Oregon Cent. Ry. Co., 
supra [Fed. Cas. No. 10144, Deady, 609], ‘although not technically 
trade-mark, the authorities are favor holding that corporate 
name deserves the same consideration trade-mark.’ The injury 
guarded against two-fold: (1) Injury the public having palmed 
off upon spurious article believing the product the old 
established firm which reposes confidence; (2) injury the de- 
frauded corporation having its trade diverted the 
(Italics ours.) 


will noted that there are two injuries guarded against, 
one the and the other the defrauded corporation. There 
complaint the present case that the general public being injured. 
The wrong set the injury the plaintiff. 

With these general principles before us, let consider the facts 
the case bar, for obvious careful examination the cases 
that there usually very little dispute the law, the real argument 
being over its applicability the facts. 
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Plaintiff herein was incorporated under the laws the territory 
Arizona 1877, and 1927 its charter was renewed for further 
period twenty-five years. Since the time its incorporation has 
been carrying general banking and trust business Prescott, 
Ariz., and has for years maintained branches Jerome and Clarkdale. 
Approximately per cent. its depositors live Yavapai County, 
while the other per cent. are scattered all over the country, most 
them, however, presumably living Arizona. large number 
these outside depositors are persons who opened their deposits while 
residents Yavapai County, and, when they moved away, for various 
reasons, continued their old banking relations. Through its many years 
successful operation plaintiff has built reputation banking 
circles the highest character, which naturally great value it, 
and valuable property right. 

Defendant was incorporated approximately ten years after the in- 
corporation plaintiff under the name ‘‘The Arizona Central 
Bank.’’ Its original place business was Flagstaff, Ariz., but later 
established branches Williams, Kingman, and Oatman. 
January, 1930, the defendant changed hands and moved 
its principal place business and banking office Phoenix, maintain- 
ing all its existing branches and also adding new ones Chandler and 
Gilbert. accordance with the methods provided law, defendant, 
after its removal, changed its corporate name from ‘‘The Arizona Cen- 
tral ‘‘The Arizona Bank.’’ The reason for dropping the 
word ‘‘Central’’ was that some years ago there was Central Bank 
Phoenix which failed under rather discreditable and the 
officers defendant wished avoid any possibility its being con- 
fused the minds the public with the defunct bank. 

When the plaintiff learned the proposed change name, they 
protested every possible manner the officers defendant and 
the corporation commission, but without avail, and, after the change 
name was approved the corporation commission, but before any place 
business Phoenix was opened defendant, this action was 
promptly filed. 

There was large amount evidence offered both plaintiff and: 
defendant, which shall consider the proper time. The first point 
raised defendant that actions this kind necessary that 
actual damages shown the plaintiff, and that, since the time 
the filing the action the former had not yet commenced the use its 
new name, the action was prematurely brought. This particular ques- 
tion discussed the case Standard Oil Company Maine 
Standard Oil Company New York (C. A.) (2d) 309, 311. 
After reviewing the various cases bearing the question, the court 
said: 
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law unfair competition trade comparatively recent 
origin and growth but has been and being extended 
all instances fraudulent interference with another business. 
Courts equity are extending the principles equity enjoin unfair 
competition all its phases. There can good reason why 
should not exercise its power prevent threatened unfair competition 
before put into effect any more than any other species unlawful 
acts from which irreparable damage may result. 

again, under section 365, Nims says: ‘Injunctions will 
granted prevent threatened acts unfair competition. not 
necessary wait until name that tends mislead the public and 
likely used for that purpose, actually used the business 
the defendant. Equity favors him who such case acts promptly 
and before rights equities (Such those innocent purchasers 
defendant’s stock) have attached.’ 


agree with the rule thus stated, and hold that the action was not 
prematurely brought. 

But, order justify the issuance any injunction, neces- 
sary show that unfair competition actually exists will exist. 

Even taking the evidence its strongest favor plaintiff, 
think that the parties were not engaged competitive business the 
sense that such word generally used regard banking 
tions. have said, per cent. the depositors plaintiff live 
Yavapai County. Defendant’s business shows least the same per- 
centage living outside Yavapai County. The possible competition 
between the two banks limited most, therefore, according the 
evidence, per cent. per cent. their respective depositors. 

determining the extent and character competition necessary 
justify injunctive relief, the nature the business engaged the 
parties and the places where carried are very material. 
tain cases held that the nature the business such that com- 
petition exists. Borden Ice Cream Co. Borden’s Condensed Milk Co. 
(C. A.) 201 510; Corning Glass Works Corning Cut Glass Co., 
197 173, 449; Clark Freeman, Beavan, 112. 

the other hand, general commercial business involving the 
wholesale retail selling the same classes specific articles, 
tition necessarily keen and unrestricted, and protection much more 
liberally extended. Bissell Chilled Plow Works Bissell Plow 
Co. (C. C.) 121 357. 

New York Trust Co. New York County Trust Co., 125 
Rep. 735, 211 785, 786, said: ‘‘It well-known fact that 
broader latitude has been allowed the matter similarity names 
banking institutions than perhaps ordinary commercial enter- 

ease Nebraska Loan Trust Company Nine al., Neb. 
507, 348, 350, Am. St. Rep. 686, the defendant and plaintiff 
were both engaged the banking business, and the names used were 
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identical. The headquarters the two corporations, however, were 
situated about 100 miles apart, and the court said: na- 
ture the business transacted the companies such that, consider- 
ing the distance between the principal offices, there can substan- 
tial conflict interest. Before plaintiff can enjoin defendants, this 
conflict would have shown, and that the establishment the new 
company business Lincoln would practice deception upon 
those who use ordinary care the conduct their business transac- 
tions. Much more this held true when the names 
used are not identical, but merely similar. 

The whole subject thoroughly annotated pages 
948-1033, and practically all the cases involving every phase the pro- 
tection corporation against the use similar name another 
corporation are collated. large number these cases deal with banks 
and trust companies. some cases the names are held similar 
that, under the circumstances the particular case, there was unfair 
competition. much larger number cases was held that 
such competition existed. the majority, not all, the cases where 
the unfair competition was held exist, the banks were located the 
same town city, else was evident there was deliberate intent 
fraudulently appropriate the plaintiff’s good will, neither which 
elements occur the case bar. fact, even cases such Detroit 
Savings Bank Highland Park State Bank, 201 Mich. 601, 167 
Michigan Savings Bank Dime Savings Bank, 162 Mich. 297, 127 
364, Am. St. Rep. 558; Los Angeles Trust Company, 
158 Cal. 603, 112 56, and Peoples Trust Company Safe Deposit 
Trust Co., 259 Pa. 62, 102 412, where the institutions were doing 
business the same city and the similarity names was practically 
great the case bar, the injunction was denied. 

are the opinion that, taking the evidence whole, the pos- 
sible competition between plaintiff and defendant was not shown 
certain large that can say matter law the trial court 
not have found that real competition existed. But, even as- 
suming for the sake argument that there was some competition, 
think the evidence failed show affirmatively that the similarity 
names and the competition was such that there was reasonable proba- 
bility plaintiff would injured thereby. the time the trial, which 
was some months after defendant had commenced using its new name, 
there was attempt show that confusion had already arisen in- 
stances misaddressed mail misentitled checks and similar matters. 
think, however, that the trial court was justified finding from the 
evidence that there was such confusion had caused the plaintiff 
lose any business, the defendant gain any account the 
similarity names, that there was any likelihood that such would 
the future. 
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suggested that the similarity names such that case de- 
fendant should fall into ill repute the community where does busi- 
ness, that such ill repute might imputed plaintiff. think, 
view the fact that far the evidence concerned appears de- 
fendant’s reputation good that plaintiff, and the different 
localities which they business, that such possibility too remote 
and fanciful considered. 

Summing the whole case, appears that, upon the record 
whole, does not appear affirmatively that the use the name 
Arizona Bank’’ defendant, under the situation exists 
the present time, apparently will exist the future, will competi- 
tion, defined the best-considered authorities upon that subject, 
such extent that can say the trial court erred, matter law, 
refusing issue the injunction. course, later time 
should appear that the situation has changed that unfair competition, 
matter fact and law, does exist, the denial the injunction 
this case will not debar plaintiff from seeking relief when entitled 
it. The judgment the superior court Maricopa County 
affirmed. 


DEPOSIT GUARDIANSHIP FUNDS 
UNAUTHORIZED ACCOUNT 


Clarke Public National Bank Trust Co., Court Appeals New 
York, 181 Rep. 574 


Where the committee incompetent deposits funds the in- 
competent his individual account and misappropriates them, the 
bank having knowledge thereof, the bank will not liable even 
though the order appointing the committee directed him deposit 
the funds another bank. 


Action Richard Clarke, substituted committee the estate 
David Rosenhaus, incompetent, against the Public National Bank 
Trust Company New York, formerly known the Public National 
Bank New York. From judgment the Appellate Division (234 
App. Div. 55, 254 201), reversing the law and facts judg- 
ment the Trial Term directed verdict for defendant, jury 
having been waived, and directing judgment for plaintiff, defendant 
appeals. Reversed, and judgment the Trial Term affirmed. 

Sam Cohen and Felix Fishman, both New York City, for 
appellant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 348. 
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Richard Clarke and Nicholas Donnelly, both New York 
City, substituted committee, respondent, person. 


LEHMAN, J.—Louis Rosenhaus was appointed, 1919, committee 
the estate his son David Rosenhaus, who was adjudged incom- 
petent. January, 1926, Louis Rosenhaus was removed such com- 
mittee order the Supreme Court, and this plaintiff appointed 
substituted committee his stead. Rosenhaus thereafter filed 
his accounts showing that committee had received from the United 
States government ‘‘compensation the sum $7,845.16, 
and the sum $4,887.50, making total 
$12,732.66. The order appointing the committee directed him de- 
posit the Empire Trust Company all funds which may come into his 
possession. 1923 Louis Rosenhaus opened individual deposit ac- 
count the defendant bank his own name. Between November, 
1923, and November, 1925, the committee received twenty-six monthly 
checks made out the order ‘‘Louis Rosenhaus, Committee David 
or, few instances, ‘‘Louis Rosenhaus, Guardian 
David Rosenhaus.’’ They showed their face that they were sent 
the Veterans’ Bureau for war insurance. Between April 1924, and 
December, 1925, the committee also received twenty-one similar monthly 
checks from the Bureau for disability compensation. The bank ac- 
these checks from Rosenhaus for deposit his individual 
count few instances for deposit the account another indi- 
vidual. the ground that the defendant bank thereby aided the 
committee appropriating his own use moneys received fiduci- 
ary capacity for the incompetent, the plaintiff, substituted committee, 
has recovered judgment against the bank for the amount all checks 
received, aggregating the sum $3,600.57, with interest. 

may assume that the checks their face gave notice the bank 
that they were received Louis Rosenhaus fiduciary capacity for 
incompetent veteran. Even so, deposit the fiduciary his indi- 
vidual account would not itself constitute conversion. ‘‘Trust funds 
not lose their character such being deposited bank for the 
individual credit and account the person who ‘‘A fiduci- 
ary may legally deposit the trust funds bank his individual 
account and credit. Knowledge the part the bank the nature 
the funds received and does not affect the character the 
act. The bank has the right presume that the fiduciary will apply 
the funds their proper purposes under the Bischoff York- 
ville Bank, 218 106, 111, 112 759, 761, 1916F,.1059. 
Thus establish the plaintiff’s cause action there must proof that 
the original committee did not thereafter apply the funds, deposited 
his individual account, ‘‘to their proper purposes under the trust,’’ and 
that the defendant had notice knowledge, not only that the moneys 
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were received for trust purpose, but also that they were diverted from 
that purpose. find such proof this record. 

true that upon the accounting the original committee the 
committee was allowed only $478.07 and was 
with the amount $12,254.59, the difference between the credits al- 
lowed and the moneys received from the United States Government 
from 1919 1926. Judgment for the amount the surcharge against 
the committee was recovered, and $1,500 was collected the surety 
company bond filed the committee. Otherwise substantial amount 
has been collected. may, for the moment, disregard the fact that 
the defendant bank was not party the accounting proceeding 
any proceeding action brought against the original committee, for 
even against the original committee the decrees and judgment establish 
only that the committee failed show satisfactory proof, fortified 
proper vouchers, the amount that did actually expend for the incom- 
petent. Indeed, the referee his report found that the committee’s 
delinquencies were due rather ignorance than intent, and that 
spent some money for the incompetent, though estimate the 
amount was possible. Certainly upon this record impossible find 
any basis for finding that the original committee has converted his 
own use the particular moneys received from the government which 
were deposited the defendant bank. effect the bank has been re- 
quired assume the burden which rests upon trustee accounting 
proceeding showing affirmatively that the moneys deposited the 
committee his individual account were not misappropriated and di- 
verted from the proper purposes the trust. 

such burden rests upon bank this jurisdiction. ‘‘The trans- 
actions banking great financial center are not clogged, and 
their pace slackened, overburdensome Whiting 
1470. Cf. Empire Trust Co. Cahan, 274 473, Ct. 661, 
Ed. 1158, 921. the committee, least unless 
restricted the terms the order his appointment, could without 
legal wrong indorse cash checks received fiduciary and apply the 
proceeds the support the incompetent and might even deposit such 
checks for convenience his individual account. Concededly bank 
dealing with fiduciary not bound inquire whether the fiduciary 
applying the fund the purposes the trust, unless the bank has some 
notice threatened misappropriation, and, with that notice, aids the 
misappropriation. Bischoff Yorkville Bank, 218 106, 112 
759, 1916F, 1059; Sagone Mackey, 225 594, 122 
621. 

those cases does not appear that the trustee was forbidden, 
the term the instrument from which traced his powers, deposit 
trust funds his individual account. The deposit, though unseemly, 
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was not wrongful. Here the order appointing the committee contained 
the direction that the committee should deposit money that came into 
his possession the Empire Trust Company. That direction dis- 
obeyed. The Appellate Division has held that the defendant bank, be- 
fore receiving for deposit the checks the order Louis Rosenhaus, 
should have inquired the committee’s authority make such de- 
posit, and that its failure discover the direction contained the 
order appointment constitutes negligence which makes the bank 
participant any wrong done the committee. 

Whiting Hudson Trust Co., supra, this court left open the 
question whether later statutes (Surrogate’s Court Act, 231) which 
expressly prohibit ‘‘every executor, administrator, guardian testa- 
mentary trustee’’ from depositing his own name the funds prop- 
erty received from the estate deceased person had, such offi- 
cers, changed the general rule that deposit made trustee trust 
moneys his individual account does not constitute conversion, and 
had, effect, enlarged the liability bank which with notice 
knowledge deposit that form. Manufacturers’ Trust 
Co. United States Mortgage Trust Co., 244 550, 155 
893, decided that had such effect. The statute imposed new 
penalties for conduct which Bischoff Yorkville Bank, supra, was 
held merely unseemly and improper. did not transform the 
impropriety into embezzlement conversion. Certainly greater 
may given the order directing committee deposit trust 
funds particular depositary. there was subsequent conversion, 
the defendant did not participate it. The committee, unfaithful, 
have converted the fund, deposited the Empire Trust Com- 
pany, readily could when deposited his individual account. 

The judgment the Appellate Division should reversed, and the 
judgment the Trial Term affirmed, with costs this court and the 
Appellate Division. 

Judgment accordingly. 


TAXATION NATIONAL BANKS 


Knowles First National Bank Shenandoah, Iowa, United States 
Circuit Court Appeals, Fed. Rep. (2d) 232 


The act the tax officials Iowa national bank 
shares ‘‘moneyed and competing capital individuals 
‘‘moneys and for the purpose taxation under the 
statutes, resulting higher tax national bank shares, than 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1245. 
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other competing moneyed capital discrimination against na- 
tional banks prohibited the Federal statute, Code, 
section 548. 


Suit the First National Bank Shenandoah, Iowa, and others, 
against Knowles, County Treasurer Page County, From 
decree favor plaintiffs, defendant appeals. Affirmed. 

Mattox, Shenandoah, Iowa, for appellant. 

Addison Kistle, Council Bluffs, Iowa (George Wright, 
Council Bluffs, Iowa, the brief), for appellees. 


STONE, J.—The First National Bank Shenandoah, Iowa, 
brought suit against the treasurer Page County, Iowa, enjoin 
collection taxes assessed against its shares stock. After hearing 
upon the merits, the court granted permanent injunction. From that 
decree, this appeal brought. 

One basis this suit that the assessments for the years 1920, 1921, 
1925, and 1926 violated the statutory requirement that shares na- 
tional banks should not taxed state greater rate than that 
upon other moneyed capital the hands individual citi- 
zens such state coming into competition with the business national 
USCA title 12, 548. The situation shown the evidence 
and found the trial court and the special master clearly that 
there was, during the years involved here and this complainant 
and other national banks, consistent policy discrimination pursued 
the taxing officials. This discrimination was worked out follows. 
Under the laws Iowa (Code Iowa 1924, 6984 seq.), different rates 
taxation were required upon different designated classes into which 
property was divided. Two these classes were ‘‘moneyed capi- 
tal’’ and ‘‘moneys and The rate upon the former was higher 
than that upon the latter. The taxing officials consistently placed all 
bank stocks the former class and other property therein, while 
they placed all other moneys and credits held individuals the 
latter class. very substantial amount these moneys and credits 
were the same character those constituting the loaning feature 
the banks, this difference classification, which determined different 
tax rate, constituted obvious discrimination against the bank stock. 

This evidence makes clear that there was large amount money 
and credits used direct competition with this complainant (during 
the tax years here involved) which was classified the lower rate 
and while the stock this bank was placed the 
higher rate classification ‘‘moneyed The evidence leaves 
doubt discrimination such forbidden section 548. 

The serious question law the time this appeal was presented was 
whether this complainant was barred from judicial relief because had 
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failed avail itself administrative remedy before coming into 
The contention appellant was that the statutes Iowa (Code 
1924, 7132) provided adequate administrative remedy for correc- 
tion such discriminations hearing before ‘‘Board 
few days after this case was submitted us, the Supreme Court 
handed down opinion which think decisive this appeal. The 
state court Iowa, Iowa Nat. Bank Stewart, 232 445, 
national bank against county officers compel tax refunds. The basis 
the suit precisely the same discrimination and violation section 
548 here. The case came the Supreme Court certiorari the 
Supreme Court Iowa, which had held: ‘‘That right petitioners 
under the state law was violated, because they were not overassessed 
that right under the federal law was violated, because the lower 
taxation their competitors due usurpation officials was not 
act the state; and that the discrimination thus effected was remedi- 
able only correcting the wrong under the state law favor the 
competitors and not ‘by extending the benefits similar 
wrong’ the petitioners.’’ 

The Supreme Court shortly disposed situation exactly like that 
before us, follows: ‘‘Other competing moneyed capital the form 
investments held individuals and few foreign corporations was 
wrongfully classified the assessor ‘moneys and and re- 
turned upon the assessment rolls the county auditor, who extended 
the assessments upon the tax books accordingly, and applied them 
the 5-mill levy. The Supreme Court Iowa held that the right com- 
plain this discrimination had been lost failure avail the 
method review prescribed the state. have occasion con- 
sider this matter, hold that the more favorable taxation the 
competing corporations entitles the petitioners the relief 
The decree the trial court affirmed. 


RIGHTS HOLDER CASHIER’S CHECK 


State Sorensen, Atty. Gen. Farmers’ Merchants’ Bank 
Weston, Supreme Court Nebraska, 243 Rep. 


The holder cashier’s check, issued bank, not pre- 
ferred creditor and, such, entitled payment ahead depositors 
other upon the failure the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 


872 THE BANKING LAW JOURNAL 


check bank does not operate assignment funds 
therein the amount the check, former rule the contrary having 
been changed statute. Comp. St. 1929, 62-1606. 

purchasing check, bank draft certified check, 
the purchaser usually becomes creditor the bank and the holder 
exchange, and not the beneficiary trust, absence special cir- 
cumstances creating the relation trustee and beneficiary. 

Holder check bank which went into the hands 
receiver and never paid the check, held not entitled, claimant 
for trust fund, payment full from bank assets the hands the 
receiver preference depositors. 

Proceeding the state, the relation Sorensen, Attorney 
General, against the Farmers’ Merchants’ Bank Weston, 
Luikart, receiver, wherein the First National Bank Wahoo inter- 
vened and presented petition for the recovery alleged trust fund 
preference claims depositors and other creditors. From judg- 
ment favor the intervener, the receiver appeals. Reversed, and 
cause remanded accordance with opinion. 

Radke, Lincoln, Barlow Nye, Kearney, Crossland, 
and Joe Berggren, Wahoo, for appellant. 

Schiefelbein, Wahoo, for appellee. 


ROSE, proceeding the district court for Saunders 
County wind the affairs the Farmers’ Merchants’ Bank 
Weston, insolvent banking corporation, the First National Bank 
Wahoo claimant and intervener presented petition for the recovery 
trust fund $100 payable full out bank assets the hands 
the receiver, preference claims depositors and other creditors. 
The receiver had previously rejected the trust-fund theory inter- 
vener, but had ranked and allowed its claim the class with preferred 
depositors and holders exchange. The claim arose the following 
manner: April 14, 1930, Thege went into the Farmers’ 
chants’ Bank Weston, and, though not depositor, legally turned 
over the equivalent $100 money and received therefor 
check that bank for $100. April 15, 1930 presented the 
check the First National Bank Wahoo, now claimant and 
intervener and received therefor $100. The Farmers’ Merchants’ 
Bank Weston went into the hands the receiver and never paid the 
eashier’s check. The plea intervener that the $100 represented 
the check went into the Farmers’ Merchants’ Bank, was 
never withdrawn, now the hands the receiver and belongs 
intervener the form trust fund. This position assailed 
answer the effect that Thege bought cashier’s check having law 
for commercial purposes the status draft certified check, that the 
holder the paper holder exchange within the meaning the 
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law, and that the title the $100 paid Thege passed the bank 
receiving the payment and now asset thereof. the issues thus 
raised the litigants went trial. The district court ruled favor 
intervener, declared trust its favor and ordered the receiver pay 
its claim full. The receiver appealed. 

The essential facts are not dispute. There are now precedents for 
the following rules: check bank does not operate assign- 
ment funds therein the amount the check, former rule the 
contrary having been changed statute. Comp. St. 1929, 62-1606; 
State State Bank Belvidere, 122 Neb. 797, 241 755. 
purchasing check, bank draft certified check, the pur- 
chaser usually becomes creditor the bank and the holder ex- 
change, and not the beneficiary trust, absence special 
stances creating the relation trustee and beneficiary. State State 
Bank Belvidere, 122 Neb. 797, 241 755; State First State 
Bank Alliance (Neb.) 241 783. These rules, when applied 
the undisputed facts, require finding that intervener did not make 
case entitling payment full the basis trust fund the 
hands receiver. claim was properly classified the 
receiver. The judgment the district court reversed and the cause 
remanded for decree conforming this opinion. 

Reversed. 


LIABILITY NATIONAL BANK STOCK- 
HOLDER 


Hodges Meriweather, United States Circuit Court Appeals, 
Fed. Rep. (2d) 


stockholder national bank, who transfers her shares 
good faith more than sixty days prior the failure the bank, 
without knowledge that the bank the time insolvent, not 
subject the stockholders’ statutory liability. The fact that the 
shares were transferred gift immaterial. 


Suit equity Hodges, receiver for the First National 
Bank Marked Tree, against Myrtle Sharum Meriweather. Decree 
for defendant, and plaintiff appeals. Affirmed. 

Arthur Adams, Jonesboro, Ark., for appellant. 

Pope, Pocahontas, Ark. (Frank Pace, Little Rock, Ark., 
the brief), for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1200. 
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GARDNER, J.—Appellant’s predecessor office originally 
brought this action one law, recover 100 per cent. assessment 
sixty shares the bank stock the First National Bank Marked 
Tree, Ark., joining defendants Myrtle Sharum Meriweather and 
Sharum, joint administrators the estate Sharum, deceased, 
and individuals, and joining also Sexton and Mona Cade, 
the last two named being the transferees the stock question. The 
complaint was thereafter amended allege the division the real 
estate the deceased between the heirs law, and that the assets 
the estate the hands the heirs were subject charge for the 
payment the assessment, and motion plaintiff the cause was 
transferred the equity side the docket. The action was then dis- 
missed the administrators the estate Sharum, deceased, 
and separate trial granted the defendants Sharum and 
Sexton, and separate trial was also granted the defendants 
Myrtle Sharum Meriweather and Mona Cade. The case seems then 
have been prosecuted suit equity against appellant, Myrtle 
Sharum Meriweather. The parties will referred they appeared 
the lower court. 

The First National Bank Marked Tree, Ark., was organized 
1917, with capital stock $50,000. Sharum was the owner 
sixty shares this stock the par value $6,000. was president 
the the time its organization until about the time his 
death, which occurred January 1923. the time his death, and 
for some months prior thereto, was mental incompetent, and acted 
only through his guardian and curator. was man very sub- 
stantial means, and the time his death owed debts, and 
claims were proved against his estate, and the administration was closed 
final order the probate court, which discharged the administrators 
February 25, 1925. The defendant Myrtle Sharum Meriweather, 
daughter deceased, and one Sharum, grandson deceased, were 
appointed joint administrators, and they were the sole heirs. Among 
the assets the estate was this sixty shares bank stock, which re- 
mained without transfer the books the bank until January 25, 
1926, when was reissued the distributees the estate, thirty shares 
being issued each the above-named heirs. 

Shortly after the reissue this stock Mrs. Meriweather, she trans- 
ferred her shares her daughter, Mrs. Mona Cade, without 
eration, and this transfer was entered the books the bank. 
November 15, 1926, the bank was closed order the Comptroller 
the Currency, and January 22, 1927, assessment 100 per cent. 
was made upon the capital stock. This transfer assailed the plain- 
tiff, having been made for the fraudulent purpose avoiding liabil- 
ity, and colorable only, and that when made the defendant knew the 
bank was insolvent. The lower court entered decree favor the 


— 
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defendant and against the plaintiff, and, from this decree, this appeal 
prosecuted, and are asked reverse the judgment the lower 
court (1) because alleged errors admitting rejecting evidence, 
and (2) because the judgment against the preponderance the evi- 
dence. 

Section 64, title 12, USCA, provides follows: ‘‘The stockholders 
every national banking association shall held individually respon- 
sible for all contracts, debts, and engagements such association, each 
the amount his stock therein, the par value thereof addition 
the amount invested such stock. The stockholders any national 
banking association who shall have transferred their shares registered 
the transfer thereof within sixty days next before the date the failure 
such association meet its obligations, with knowledge such 
impending failure, shall liable the same extent they had made 
such transfer, the extent that the subsequent transferee fails 
meet such liability.’’ 

The transfer here was made more than sixty days before the failure 
the bank meet its obligations, and hence the issues presented the 
the transfer the stock; and (2) the bank was insolvent said 
lower court were: (1) Whether the bank was insolvent the date 
time, did the defendant have knowledge that fact, did she have 
knowledge such facts would lead reasonable person believe 
thet the bank was insolvent? stockholder who knows has reason 
believe the bank insolvent cannot escape stockholder’s liability 
transferring his shares another person. Cooley Armstrong (C. 
A.) (2d) 401; Dewey, 202 510, Ct. 731, 
Ct. 274, Ed. 639. If, however, such transfer made good 
faith, without knowledge the transferor the insolvency the 
bank, and without reason believe the bank insolvent, then the trans- 
feror would not liable. Dewey, 202 510, Ct. 
731, Ed. 1128, Ann. Cas. 419; Earle Carson, 188 42, 
Ct. 254, Ed. 373; Fowler Crouse (C. A.) 175 646; 
Vandagrift Rich Hill Bank (C. A.) 163 823; Hubbell Hough- 
ton (C. C.) 547, affirmed (C. A.) 453. 

The burden proof was upon plaintiff, and the court held that 
the proof was not sufficient show that the transfer question was 
not made good faith. The bank had had some financial difficulties 
early 1921, and the Comptroller that year declared its capital 
impaired the extent $30,304.91. This impairment the directors 
the bank made good executing their note the bank for that 
amount, which was accepted the Comptroller’s office. Subsequent 
the death Sharum, more than half this note was paid 
his estate. January 31, 1924, voluntary assessment per cent. 
was voted the stockholders restore impaired capital, and April 
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17, 1924, the Sharum estate, which had not yet been closed, paid 
assessment the Sharum stock, amounting $3,900. the latter 
part 1925, losses the bank had been incurred such extent 
that the department found the capital impaired the sum 
41. cover this impairment capital, bond was tendered the 
Comptroller the Currency, dated January 18, 1926, conditioned that 
assessment the stock deferred until December 1926. was 
signed the seven directors, but not the defendant, nor 
Sharum. These directors qualified being worth the aggregate 
about $460,000, and the bond specifically provided that: ‘‘If assess- 
ment $43,295.41 levied the stockholders the First National 
Bank Marked Tree, Arkansas, and that amount paid full said 
bank before December 1926, then the obligation shall void, 
otherwise, full force and effect, and the said assessment $43,- 
295.41 levied said stockholders and part such assessment only 
paid said bank, then this bond shall binding only the part 
such assessment shall remain unpaid.’’ 

November 14, 1926, examination the bank the depart- 
ment showed impaired condition, and the bank was closed November 
15, 1926. January 22, 1927, assessment 100 per cent. was 
made the capital stock. The bank was going concern the time 
Mrs. Meriweather transferred her stock, and remained open for more 
than ten months after the transfer. The court based its decision upon 
the good faith the transfer, rather than upon the solvency the 
bank. Mrs. Meriweather testified that she knew nothing about the mak- 
ing the bond, and that she thought that, after she had paid the 
per cent. assessment her stock May 17, 1924, the bank’s condition 
had steadily improved. She was not resident Arkansas, but lived 
Louisiana during the time covered these transactions. one 
represented her when she transferred the stock her daughter. She 
was then Louisiana, and effected the transfer writing two letters 
the bank. urged that, because Sharum was co-administra- 
tor with the defendant, his knowledge should attributed her. 
Without considering what, any, knowledge may have had, 
observed that the action here not against the defendant admin- 
istrator. That action was dismissed, and certainly the knowledge 
could not binding upon her her individual 
ity. 

argued that under section 66, title 12, USCA, the defendant 
should held liable because she received funds from the Sharum estate. 
But lien, equitable otherwise, attached this property while 
was the property the estate, and passed her clear any such 
lien. The bank remained open and was going concern for nearly four 
years after the death Sharum, and remained open for nearly 
two years after the estate was closed and the administrators discharged. 
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The rule announced this court Luce Thompson, (2d) 183, 
has possible application the facts this case. The finding the 
trial presumptively correct. Quinn Union Nat. Bank (C. 
A.) (2d) 762; Southwest Pipe Line Co. Empire Natural 
Gas Co. (C. A.) (2d) 248, 1229; Lion Oil Refining 
Co. Albritton (C. A.) (2d) 280; Kansas City Southern Ry. 
Co. May (C. A.) (2d) 680; Road Improvement Dist. 
Missouri Co. (C. A.) (2d) 340. 

examination the testimony convinces that the finding the 
court not against the preponderance the evidence, and the judg- 
ment appealed from therefore affirmed. 


TRUST FUNDS ENTITLED PREFERENCE 
PAYMENT 


Benson Albert Lea State Bank, Supreme Court Minnesota, 241 
Rep. 794 


widow deposited assets the estate her deceased husband 
with the trust department bank, which assets the bank liqui- 
dated. The bank did not keep separate account the fund but 
mingled with its own funds. Upon the failure the bank was 
held that the widow was preferred creditor and entitled pay- 
ment full. 


Action Clara Benson against the Albert Lea State Bank and 
Veigel, Commissioner Banks, charge the liquidation said 
bank. From order denying motion for new trial after ad- 
verse decision, the defendants appeal. Affirmed. 

Nordstrom, Litchfield, and Peterson, Albert Lea, 
for appellants. 

Johnson and Meighen, Knudson Sturtz, all Albert Lea, 
for respondent. 


WILSON, J.—Defendant appealed from order denying mo- 
tion for new trial. 

The Albert Lea State Bank maintained active trust department 
under the enlarged powers conferred Laws 1923, 274, 366, 
1923 Mason, 1927) 7661-7668. deposited securities with the 
commissioner banks required law safeguard its trusts. One 
Erickson, the president the bank, was the trust officer. The bank 
closed September 18, 1929. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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1927, plaintiff, widow with limited business experience, and her 
15-year-old daughter moved Albert Lea from Lincoln County, where 
Mr. Benson had then recently died intestate leaving them some prop- 
erty. Mrs. Benson and her daughter called the bank and asked 
the bank would take care their business. They were referred 
Erickson, who arranged with them for the trust department care for 
their business. was appointed guardian the estate the daughter. 
The property consisted principally securities, mortgages, notes, farm 
lands, farm products, and rentals. The bank liquidated most such 
assets. are now concerned with Mrs. Benson’s one-third thereof 
only. The bank received from her $3,553.73, and accounted for but 
$1,661.82, leaving $1,891.91 for which she now seeks preferred claim. 
The only controversy whether the claim preferred general. 
When Mrs. Benson took cashier checks drafts the bank Erickson 
had her indorse them blank. When she wanted money other than 
from checking account the bank, which had connection with the 
matters herein stated, she went Erickson who had her sign slips 
paper, which told her was more convenient way handling things 
for the bank. These slips turned out promissory notes. Indeed, 
such notes were from time time honored the commercial depart- 
ment. interest was charged. They were stamped and entered 
paid, but never returned her. They were met the money the 
trust funds. The bank handled her property without consulting her. 
fact record was kept the books the bank. The requirement 
the statute separate books account for trust fund was 
flagrantly violated. Indeed, other trusts the bank were handled 
the same and illegal manner. Mrs. Benson’s repeated requests 
for accounting statement her affairs were ignored, and she was 
disarmed excuses for delay because urgent business, etc. She was 
told that the bank would handle her business through its trust depart- 
ment. She relied thereon. She was assured from time time that this 
was being done. She dealt with Erickson only the trust officer. 

When the bank closed developed that the bank had not kept the 
trust funds intact, and indeed the bank books did not show its existence, 
nor did the books the bank show plaintiff any form. 
Plaintiff knew nothing the internal affairs the bank. would 
seem that the money had been misappropriated. sufficient point 
Gen. St. 1923 Mason, 1927), 7664, portion which fol- 
lows: its general books account, shall keep separate books 
account for all trust accounts. All funds and property held 
trust capacity shall all times kept separate from its own funds 
and property, and all trust funds deposited held trust the bank 
awaiting investment shall carried separate account, and shall not 
used the bank the conduct its business, and all deposits made 
such trust funds any other banking institutions shall de- 
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posited trust funds, its trustee, and not 
The foregoing statute stringent and forbids the use the trust 
funds the bank the conduct its business. was the duty 
the bank hold these uninvested funds separately and intact awaiting 
investment. failed its obligation. Plaintiff cannot thus de- 
prived her rights under the law, which was enacted for her protec- 
tion. Had the bank obeyed the law, plaintiff would have been entitled 
her money without loss. She should not suffer the want fidelity 
the part the bank whose official misappropriated her money. 
Affirmed. 


GIFT SAVINGS ACCOUNT 


Spellacy Dauterman, California District Court Appeal, Pac. 
Rep. (2d) 114 


The delivery savings account passbook, together with 
order the bank for the amount, with the intention making 
gift, constitutes valid gift and the bank may pay the deposit 
the donee after the death the donor. 

The death the drawer check revokes the bank’s right 
pay the check and the payee other holder has rights the 
deposit unless the check has been paid The check, 
itself, does not constitute assignment gift. This rule, however, 
does not apply savings accounts. 


Action Alma Spellacy, administratrix the estate Mary 
Havens, deceased, against Dauterman and wife. From judg- 
ment for defendants, plaintiff appeals. Affirmed. 

Joseph O’Malley, San Francisco, for appellant. 

Ford Johnson and Fletcher Cutler, all San Francisco, for 
respondents. 


PER above action was brought the administra- 
trix the estate Mary Havens, deceased, recover the sum 
$2,399.69. The complaint contained three counts, the first two alleging, 
substance, that January 16, 1928, the deceased had deposit 
with the Hibernia Savings Loan Society the said sum, and that 
date signed and delivered order the bank pay the same de- 
fendant Dauterman, who acquired possession the order and 
the above amount and paid the same his wife, defendant 


similar decisions see Banking Law Journal Digest (Third 
Edition) 235, 467. 
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Cathryn Dauterman; that there was consideration for the order, and 
that the same was not accepted paid the bank until after the death 
Mrs. Havens; further, that the latter, reason her bodily and 
mental condition, was incapable knowing the effect the transac- 
tion, and that defendants exercised undue influence over her obtain- 
ing the order. The third count was for money had and received. 

Defendants denied that Mrs. Havens was incompetent incapable 
understanding the nature the transaction, that undue influence 
was exercised obtain the order. They alleged that preceding its ex- 
ecution defendant Cathryn Dauterman had rendered services Mrs. 
Havens, and that consideration thereof the order was executed 
defendant Dauterman for the use and benefit his wife. 

evidence support the allegations incompetency undue 
influence was adduced. 

The court found that the order, together with her passbook contain- 
ing her account with the bank, were delivered Mrs. Havens 
Cathryn Dauterman with the intention making present gift her 
the amount deposit and represented the passbook, namely 
$2,399.69, and the judgment for defendants was entered accordingly. 

Plaintiff, who has appealed therefrom, contends that the above find- 
ing was not within the issues and unsupported; further, that not- 
withstanding the finding appeared that Mrs. Havens died before the 
order was accepted paid the bank, and that consequently the gift 
was revoked and the authority Dauterman, whom the order 
was made payable, was likewise terminated. 

Cathryn Dauterman testified the rendition services for which 
the deceased had agreed compensate her, further stating cross- 
examination that the order and passbook were handed her 
sense ‘‘as gift consideration the services had rendered.’’ Again, 
she testified that Mrs. Havens gave her the bank book and told her ‘‘to 
keep later telling her that she wanted her have it. While 
true that the witness stated that the word ‘‘gift’’ was not used any 
the conversations with Mrs. Havens, and that the past services were 
the moving cause consideration, nevertheless may well have been 
that Mrs. Havens, recognition past acts kindness which she had 
repeatedly acknowledged, and without regard any obligation pay 
therefor, intended make voluntary transfer the deposit, and 
say that the court’s conclusion that such was the case wholly 
without support. 

objection that findings are not within the issues when the action 
was tried without objection the sufficiency the pleadings raise 
such issues, and the findings are justified the evidence, will not 
appeal. Horton Dominguez, Cal. 642, 186; 
Moore Campbell, Cal. 251, 689. Moreover, warrant re- 
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versal such cases appellant must show that the alleged error was 
prejudicial. Turner Stock, Cal. App. 662, 251 814. 

addition, may said that the facts would have supported the 
conclusion that the giving the order and the transfer the passbook 
were intended complete assignment the whole deposit. Dunlap 
Commercial National Bank, Cal. App. 476, 195 688. 

urged appellant, the rule that check itself does not 
operate assignment any part the fund the credit the 
drawer with the bank (Civ. Code, 3265e), and that the drawee’s au- 
thority pay revoked the drawer’s death before payment 
acceptance (Sneider Bank Italy, 184 Cal. 595, 194 1021, 
993). the case bar, however, the deposit was savings ac- 
and the order read follows: ‘‘San Mateo, California, June 16, 
1928.—The Hibernia Savings and Loan Society, San Francisco, Calif. 
Gentlemen: You are directed pay Dauterman the 
balance due deposit the name Mary Havens account 
No. 327/397. The passbook accompanies this 
truly, Mary Havens.’’ such there appears well 
settled difference the effect the death the drawer check and 
that the donor savings account. stated Cor. Jur., Gifts, 
65, page 665, ‘‘A deposit savings bank may the subject 
gift, and where the owner such deposit, with the intention making 
gift, delivers his deposit book containing entries deposit his 
name the intended donee, with order for the payment the whole 
deposit, this constitutes complete and valid gift thereof although the 
book and order are not presented the bank until after the donor’s 
The same rule was followed Allen Smith, Cal. App. 
409, 176 365; Dellepiane Hynes, Cal. App. 604, 257 180, and 
Donovan Hibernia Savings Loan Society, Cal. App. 489, 265 
995, and Dunlap Commercial National Bank, supra, was held 
that check given for valuable consideration and intended com- 
plete assignment the whole commercial deposit will given that 
effect. 

The facts show that Mrs. Havens intended present transfer the 
savings account Mrs. Dauterman. 

Nor there any merit the contention that Dauterman was 
decedent’s agent the transaction. According the testimony the 
passbook was delivered Cathryn Dauterman, who requested that 
matter convenience the order which was accompany should 
made payable her husband; and was clearly the intention that 
collecting the fund should act for his wife and not for Mrs. Havens. 
Stockham, decd., 193 Iowa 823, 186 650, 765. 

The conclusions the trial court are fairly supported, 
record discloses nothing which would justify reversal the judgment. 

The judgment affirmed. 
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RIGHT STOP PAYMENT CHECK 
DEPOSITED INSOLVENT BANK 


South Carolina State Bank Santee Mills, Supreme Court South 
Carolina, 164 Rep. 


The defendant corporation kept inactive account South 
Carolina bank for pay roll purposes. Its practice was draw each 
week the amount needed for its pay roll and give the South Carolina 
bank check for that amount New York bank. one occasion 
the defendant gave its check for the amount its pay roll and with- 
drew the amount. The bank failed the next day and the defendant 
stopped payment the check. The receiver the failed bank 
brought this action recover the amount the check. was held 
that the defendant was entitled set off the deposit balance 
($2,000) against its liability the check and prorate with the 
other depositors the balance. 


Action the South Carolina State Bank, receiver the Bam- 
berg Banking Company, against the Santee Mills. From adverse 
judgment, plaintiff appeals. Affirmed. 

The decree Judge Townsend, the lower court, follows: 

alleged the fourth seventh paragraphs the complaint: 

That the defendant, Santee Mills, for some time prior and after 
the time the failure and closing Bamberg Banking Company, 
kept inactive deposit account with the Bamberg Banking Company 
the sum $2,000, which amount was deposit with the Bamberg 
Banking Company the the Santee Mills the 15th day 
January, 1931, the day the closing the Bamberg Banking Com- 
pany, which said balance the plaintiff informed and believes was 
maintained the Santee Mills compensation the Bamberg Bank- 
ing Company for accommodating the Santee Mills each week furnish- 
ing with funds meet its pay-rolls, which pay-rolls would sup- 
plied Bamberg Banking Company against the check Santee Mills 
drawn the Chase National Bank New York. 

That the 14th day January, 1931, the day before the Bamberg 
Banking Company closed, the defendant, Santee Mills, drew its pay- 
roll $1,215.45 from the Bamberg Banking Company for 
which the Santee Mills gave its check the Chase National Bank 
New York for said amount $1,215.45, and that this check did not pass 
through and was never credited the account the Santee Mills 
the books the Bamberg Banking Company, and was fact never 
paid. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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That this plaintiff informed and believes that Santee Mills after 
learning the closing the Bamberg Banking Company January 
15, 1931, telegraphed the Chase National Bank New York order 
stop payment its check, and the Chase National Bank New 
York accordingly declined payment and returned the check unpaid 
the Bamberg Banking Company, and the amount said check has 
never been paid made good the said Bamberg Banking Company 
its receiver any one any form. 

That the plaintiff has made demand upon the Santee Mills for the 
payment said check $1,215.45, but the defendant has refused 
pay, alleging that should allowed set off its deposit $2,000 
set-off against the said check $1,215.45 for which received full 
value cash from the Bamberg Banking Company the eve its 
closing. 

The defendant claims that its deposit the Bamberg Banking Com- 
pany was open account subject check, and further alleges: 
answering the complaint and way set-off the defendant 
alleges that the time said check was drawn and the time said check 
was cashed the said Bamberg Banking Company was then insolvent, un- 
known the defendant, and was such times and still indebted 
the defendant the sum two thousand ($2,000.00) dollars, and de- 
fendant further alleges that any event entitled set-off the said 
sum one thousand two hundred fifteen and 45/100 ($1,215.45) dol- 
lars against its deposit two thousand ($2,000.00) dollars now stand- 
ing its credit with the said Banking Company, and entitled share 
equally with other unsecured depositors the distribution the assets 
Bamberg Banking Company the extent the balance due it, 
wit: the sum seven hundred eighty-four and 55/100 ($784.55) dol- 

The facts quoted from the complaint and answer were admitted 
the hearing before me. 

From the facts, that the 15th day January, 1931, 
when the Bamberg Banking Company closed because its insolvency, 
the defendant was primarily liable the bank drawer the check 
for $1,215.45, the payment which was stopped order the de- 
fendant the drawee before presentation payment. The debt evi- 
denced that check was the debt defendant the Bamberg Bank- 
ing Company, when the latter closed. National Bank Chester 
Gunhouse Co., 496; Civ. Code 1922, 3840. discovering 
the insolvency the Bamberg Banking Company, payee, the defendant, 
drawer, had the right direct the drawee bank stop payment the 
check, order that the amount deposit due defendant, drawer, 
the Bamberg Banking Company time insolvency might offset 
equity against defendants’ liability drawer the check question; 
and the rights the parties adjusted accordance with the status 
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the mutual debtors existing the day the Bamberg Banking Company 
Carwile Metropolitan Life Insurance Company, 136 
139, 140, 275; Id., 186 pages 197 199, 134 285. 
See, also, Porve, Bailey, Eq. 156; Scott Armstrong, 146 
499, Ct. 148, Ed. 1059, and Yardley Philler, 167 

is, therefore, ordered, adjudged, and decreed that the complaint 
dismissed, with leave defendant share equally with other un- 
secured depositors the distribution the assets the Bamberg 
Banking Company the extent the balance due it, after offset 
the amount plaintiff’s deposit against defendant’s liability the 
bank said check, wit, the sum $784.55. 

Mitchell Horlbeck, Charleston, and Henderson, Bam- 
berg, for appellant. 

Elliott, Wardlaw Elliott, Columbia, and Carter, 
Bamberg, for respondent. 


BLEASE, J.—The decree his honor, Circuit Judge Townsend, 
appealed from, sufficiently states the facts the cause, and, our 


opinion, correctly disposed the legal issues made. will reported 
and affirmed. 


BANK NOT LIABLE GUARANTY 
MERCHANT’S DEBT 


Hutchinson Wholesale Grocery Co. Hudson State Bank, Supreme 
Court Kansas, Pac. Rep. (2d) 277 


bank has authority bind the bank guaranty 
payment merchant’s debt; nor has the bank itself such au- 
thority. And bank will not held liable guaranty this 
character unless appears that the bank has received and appro- 
priated itself the benefits arising out the transaction. 


Action the Hutchinson Wholesale Grocery Company against the 
Hudson State Bank. Judgment for the defendant, and the plaintiff 
appeals. Affirmed. 

Williams, Frank Russell, and Martindell, all 
Hutchinson, for appellant. 

Robert Garvin and Evart Garvin, both St. John, and Morris Gar- 
vin, Topeka, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 116, 878. 
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JOHNSTON, J.—This action was brought the Hutchinson 
Wholesale Grocery Company against the Hudson State Bank, recover 
for groceries sold and delivered plaintiff the Hudson Cash Store, 
operated Haile, and alleged the Hudson State Bank guar- 
anteed payment the indebtedness Haile. The court ruled and ad- 
judged that there was legal guaranty the indebtedness the 
bank, and legal liability the bank for the goods purchased 
Haile. Plaintiff appeals. 

appears that one Sells owned and operated grocery store 
Hudson, and that made sale the store Haile the latter part 
August, 1927. Haile had been employee Sells prior the time 
sale. testimony that Haile was without money make the 
purchase, and that was advised Anderson, the cashier the 
Hudson State Bank, make the purchase, and would receive assist- 
ance. loan was made the bank Haile that time $1,000, 
which was used Haile paying Sells and some the creditors 
Sells, part the debts due the bank that time; and, order 
assist Haile, the following letter was written Anderson, the cashier, 
and delivered Haile: 

31, 1927. 
Whom This May Concern: 

the Hudson Cash Store, Hudson, Kansas. request him that 
asking that selling merchandise him for this store, that you 
please send invoices Mr. Haile and copies the bills this 
bank. will see that payments are made draft per the instruc- 
tions bills sent. Thanking you for this courtesy, are 

very truly, 
Hudson State Bank, 
Haile, 
Hudson Cash Store.’’ 


The letter was used Haile purchasing goods from wholesale 
grocery companies. Haile failed pay for the goods purchased, 
pay the bank the note for $1,000, and later the bank recovered judg- 
ment thereon after Haile had made assignment for the benefit 
creditors. was found that authority had been given Anderson, 
the cashier, either the president board directors the bank 
enter into the grocery business, guarantee grocery bills. 

The bank invokes the doctrine ultra vires (bank not bound where 
act outside its powers), and conceded that the contract the 
cashier was beyond his powers the powers the bank, but in- 
sisted that the bank estopped from relying the doctrine ultra 
vires reason the fact that obtained benefits from the transaction. 
The benefit claimed that the note Haile operating the cash store 
became the property the bank and passed into its assets, which was 


886 THE BANKING LAW JOURNAL 


afterwards reduced judgment which remains the property the 
bank. There the additional claim that the money derived from the 
sale the store Haile through the loan was used paying obliga- 
tions against the Sells store, some which was due the bank. 
appears, however, that September 26, 1927, and before the sale the 
goods plaintiff Haile, the plaintiff made the following inquiry 
the bank: 


Mr. Haile advises that has purchased the 
Sells Cash Store, your city, and has given you reference. 

will appreciate any information you can give regard 
the character, integrity and financial ability Mr. Haile. would 
also like know his net worth. 

you that your reply will held strictly confidential and 
that will way hold you liable, are, 

truly, 
Hutchinson Wholesale Grocery Company, 


which the following answer was made: 


Haile the new merchant the Hudson Cash Store, and 
are backing him. supposed sell and buy basis only. 
Anderson, Cashier.’’ 


The trial court, memorandum opinion stating the findings and 
grounds which its judgment was founded, held that the bank which 
was organized under the laws Kansas had authority into the 
grocery business guarantee grocery bills. That had not author- 
ized Anderson, the cashier, give the letter which plaintiff relies, 
and that the directors had not expressly nor had they implication 
silence assented the act Anderson. The court further held that, 
even the directors the bank had undertaken guarantee the gro- 
cery bills, would have been beyond their authority; but that neither 
the board the stockholders had expressly impliedly assented the 
action the cashier asking jobbers sell merchandise Haile, and 
that the bank would see that the bills for groceries were paid; and that 
all persons dealing with Haile were bound know their peril that 
the act was excess its authority. Even had done so, clear 
that such action would have been void. Our statute provides that: ‘‘No 
bank shall employ its money, directly indirectly, trade com- 
merce, buying and selling goods, chattels, wares and 
Supp. 1931, 9—111. 

See, also, Cincinnati Discount Company Bank, 101 Kan. 253, 166 
476; Ingersoll Bank, 110 Kan. 122, 202 837. 

would seem too from the record that, under the letter Septem- 
ber 25, 1927, which was written prior the sale the goods plain- 
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tiff, neither the parties understood that the letter Anderson was 
guaranty the bank that the defendant would pay the bills. The 
letter have seen was asking information the character, integ- 
rity, and financial ability Haile, and added that: will way 
hold you the cashier, answer, after stating 
that Haile had purchased the store, and that they were backing him, 
added: ‘‘He supposed sell and buy cash basis This 
answer was notice plaintiff deal with Haile cash basis only, 
and not sell goods him credit basis and expect the bank 
pay grocery bills. Plaintiff, however, recognizes the rule that such 
guaranty they claim under was outside the scope the authority 
and power the bank; but they insist that the doctrine ultra vires 
may not invoked defense defendant who accepts and retains 
the benefits its unauthorized acts. Plaintiff attempted show that 
the bank had interest Haile’s store, and some evidence Haile 
tended show that fact; but evidently his testimony was discredited 
the court, and, all the evidence, the court held that the bank had 
interest the store. 

well-established doctrine that principal cannot repudiate 
the authority agent and invoke the rule ultra vires, where the 
principal has accepted and retains the benefits the transaction. 
cannot repudiate the authority the agent and the same time ratify 
the agent’s authority receiving and keeping the benefits the un- 
authorized act. Means Bank, Kan. 748, 156 701, and cases 
cited. See, also, Nation Clay, 125 Kan. 735, 266 45; Rife Dock- 
ing, Receiver, 129 Kan. 812, 284 391. 

was rightly held the court, think, that the bank had not 
received any benefits from the sale the groceries Haile plaintiff. 
Attention called the loan which was obtained Haile from the 
bank, the proceeds which was used his purchase the store and 
the carrying his business. That was ordinary borrowing 
money complete the purchase and enable Haile conduct the grocery 
business. Haile gave his note for the loan, and thus created the relation 
debtor and The bank could only look the interest the 
use the money its gain. said that some the borrowed money 
was used Haile discharging obligations Sells the bank, but 
these were Sells’ obligations, and the bank cannot liable for un- 
authorized act officer because the payment another the 
obligation owed the bank. That debt would have been payable and 
its enforceable whether not Haile was successful busi- 
ness, whether the money acquired ‘Haile had reached Sells 
other debtors the bank. part the note which was executed 
before the Anderson letter was written has been paid plaintiff. That 
letter did not change the relationship Haile the bank, have any- 
thing material with the plaintiff’s extension credit Haile. 
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view the case can said that the bank gained benefits the 
transaction which estops from availing itself the lack authority 
one its officers. 

Judgment affirmed. 


DEPOSIT RECEIVER NATIONAL BANK 
NOT ENTITLED PREFERENCE 


Intlehouse Baird, Supreme Court North Dakota, 242 Rep. 
427 


The North Dakota statute, Laws 1923, chap. 200, section 16, 
giving preference funds deposited the receiver insol- 
vent bank bank which afterwards becomes insolvent, does not 
apply funds deposited the receiver insolvent national 

ank. 


Proceedings Emil Intlehouse, receiver the First National 
Bank Minnewaukan, against Baird, receiver the Minne- 
waukan State Bank Minnewaukan, for the allowance claim 
preferred claim. petition for review decision the district 
court denying the application. Decision affirmed. 

Houska Stevens, Cando, for petitioner. 

Zuger Tillotson, Bismarck, for respondent. 


CHRISTIANSON, J.—This controversy involves claim the 
petitioner Intlehouse receiver the First National Bank Minne- 
waukan, D., against the Minnewaukan State Bank Minnewaukan, 
which latter bank also receivership. The claim involves deposit 
the Minnewaukan State Bank, and contended petitioner that 
the claim entitled preference over other claims. The claim was 
allowed respondent, receiver the Minnewaukan State Bank, 
ordinary claim, and preference denied. The matter was duly submitted 
the district court, and the district court ruled that the petitioner was 
not entitled preference, and the petitioner has sought review 
this ruling under the provisions sections and 18, 99, Laws 1927. 

The material and undisputed facts are follows: The petitioner 
the receiver the First National Bank Minnewaukan. The Minne- 
waukan State Bank was banking corporation organized under the 
laws this state. became insolvent, and was closed order the 
state examiner October 24, 1930, and the respondent, Baird, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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was thereafter duly appointed receiver and still such receiver. 
the time the closing said bank, the petitioner had deposit 
therein receiver the First National Bank Minnewaukan the 
sum $773.81, ‘‘which said deposit belonged and was part the 
funds said insolvent banking association, the First National Bank 
Minnewaukan, said deposit being made petitioner his name said 
receiver’’; that about December 16, 1930, the ‘‘petitioner caused 
filed with the respondent claim for preference for said sum 
that said ‘‘claim was filed due and regular form and 
within the time’’ provided law. 

Petitioner’s contention that entitled preference predi- 
upon section 16, 200, Laws 1923, which reads follows: 
any bank doing business this state under the provisions 
this Act shall suspend payment become insolvent, the amount 
money standing the the Depositors’ Guaranty Fund de- 
posit such bank shall first lien upon the assets such institu- 
save and except funds deposited such institution and belonging 
the estate any insolvent bank, deposited therein the Receiver 
other person officially charge, which shall have preference over all 
other 

This statutory provision part the law providing for the estab- 
lishment and operation depositor’s guaranty fund for the purpose 
insuring depositors the several state banks. This law was first en- 
acted 1917. Laws 1917, 126. originally enacted, the above- 
quoted statutory provision read follows: Whenever any bank doing 
business this State under the provisions this Act shall suspend 
payment become insolvent, the amount money standing the 
the Depositors’ Guaranty Fund deposit such bank shall 
first lien upon the assets such institution; save and except funds 
deposited such institution the State Examiner and belonging 
the estate any insolvent institution, which shall have preference over 
all other See Laws 1917, 126, 14. 

the time the enactment the depositors’ guaranty fund law 
1917, the then existing laws made provision for appointment the 
state examiner receiver for any insolvent banking corporation. 
Laws 1915, Such receiver was required ‘‘pay over all moneys 
received him and make report his doings the Examiner.’’ The 
procedure prescribed was quite similar that provided the laws 
the United States for the liquidation national banking corporations, 
under the direction the Comptroller the Currency. obvious 
therefore that when the legislative assembly 1917, the act creating 
the Depositors’ Guaranty Fund, provided that funds deposited 
bank ‘‘by the bank examiner and belonging the estate any insol- 
vent (banking) institution, shall have preference over all other 
must have had mind moneys belonging ‘‘the estate of’’ some in- 
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solvent state bank, which moneys had been turned over the examiner 
the receiver that had been appointed him for such insolvent state 
bank. 

Interim 1919 and 1923, considerable number state banks were 
closed, and the legislative assembly which convened January, 1923, 
deemed necessary enact legislation providing entirely new pro- 
cedure for the administration insolvent banks liquidation. See 
chapter 137, Laws 1923. The act contained preamble wherein was 
recited that ‘‘there are large number insolvent banks the 
and declared that ‘‘the ordinary judicial and administrative machinery 
the State insufficient and illy adapted the successful and expedi- 
tious administration the affairs such insolvent banks, and their 
assets are being absorbed and depleted expenses administration, 
without corresponding liquidation their obligations. .’’ The 
act (section provided that immediately upon taking effect thereof 
the state examiner should certify the Attorney General the state 
list state banks then ‘‘closed insolvent, whether the hands 
Receivers, the State Examiner’s office, other trustees agents 
the was made the duty the Attorney General institute 
action and ask for the appointment receiver (section 3), and 
was further provided that, the filing such complaint the At- 
torney General, the court should ‘‘appoint Receiver, two joint Re- 
all said insolvent banks’’; also that ‘‘the Receiver 
appointed the Court shall supercede and supplant any receiver there- 
tofore appointed the banking department, any examiner 
officer the banking department that may charge any 
such (section 8). was further provided that the act should 
apply any banking associations that might thereafter become insol- 
vent and closed; that the names any such association should 
certified the Attorney General the state examiner; that thereupon 
the Attorney General should file complaint; and that ‘‘the court shall 
thereupon like manner appoint the same receiver, receivers, for 
such additional association, associations, the original proceeding 
provided for herein, and all subsequent proceedings that may taken 
this section provided shall deemed merged and amalga- 
mated into one proceeding, but the affairs each association shall 
kept separate.’’ Section The same legislative assembly enacted 
other legislation relating banking. found necessary desirable 
amend and re-enact the Depositors’ Guaranty Fund Law, some the 
provisions which would affected the other legislation enacted. 
The above-quoted provision the Guaranty Fund Law relating de- 
posit money belonging the estate insolvent bank the state 
examiner would have become practically meaningless and inoperative 
result the new procedure for the administration and liquidation 
closed banks; for under the new procedure the state examiner did 
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not appoint receiver insolvent bank, and the funds arising 
the course liquidation would the hands the receiver appointed 
the court, and not the hands the examiner. However, the ex- 
aminer his deputy, representatives the guaranty fund commis- 
sion, might temporarily charge insolvent bank until 
receiver was appointed the court. And will noted that the 
legislative assembly had this situation mind, provided the 
amendment adopted 1923 that the preference provided should cover 
funds deposit belonging the estate any insolvent bank, ‘‘de- 
posited therein the receiver other person officially charge.’’ 
Under the laws existing 1917, the state examiner would have had 
charge the moneys arising the course liquidation state banks 
turned over him the receiver which had appointed. Under the 
new procedure, prescribed the legislative assembly 1923, such 
moneys would into the hands the receiver. Hence, the logical 
thing for the legislative assembly (if desired retain the right 
preference prescribed the law 1917) was change the provi- 
sions the section quoted substitute ‘‘receiver other person 
officially charge’’ for ‘‘the state examiner.’’ short, the Legis- 
lature desired make the original rule preference applicable 
under the new procedure prescribed for the administration and liquida- 
tion insolvent banking institutions, such change was necessary. 
Obviously the law relating guarantee bank deposits applied 
only state banking institutions. The provision the original enact- 
ment, that is, the law 1917, giving preference funds deposited 
the state examiner, the very nature things could only refer 
funds belonging the estate insolvent institution organized 
under the laws the state, and could have reference the funds 
insolvent national banking corporation. said, the change 
the phraseology this section the Legislature 1923 was essential 
meet the new conditions, under the laws enacted the same legis- 
lative assembly the state examiner would longer deposit such funds, 
but they would deposited the receiver receivers state banks. 
There nothing indicate that the Legislature intended enlarge 
the scope the enactment, that had mind any purpose other 
than retain the preference granted deposits belonging insolvent 
state banks under the enactment 1917. Both the original statute and 
the amended statute speak the ‘‘estate any insolvent bank’’; yet, 
said, the enactment 1917 could possible manner construed 
apply funds other than those insolvent state bank. 
are all agreed that the Legislature did not intend include 
the enactment 1923 any banks other than those included the enact- 
ment 1917, but that the purpose the amendment 1923 was 
merely retain the object sought the original enactment. short, 
are the opinion that the preference granted deposits belonging 
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insolvent bank has reference only state banks organized under 
the laws this state, that is, funds deposited ‘‘the receiver 
other person officially charge’’ insolvent banking corporation 
organized under the laws this state, and that such preference does 
not apply moneys deposited the receiver national bank. 

follows therefore that the decision the trial court correct. 
must be, and is, affirmed. 


GUARDIAN LIABLE FOR FUNDS LOST 
BANK FAILURE 


McCown Edwards, Supreme Court Arkansas, Rep. 558 


guardian two minors deposited his wards’ money bank 
which was president. obtained court order authorizing 
him loan the money bank. This would have permitted him 
take security for the loan whereas bank may not give security 
for deposit. Instead loaning the money permitted re- 
main deposit his bank until its failure. was held that 
was liable for the loss sustained the wards. 


Suit Edwards, guardian, against and others. 
From judgment for plaintiff, defendants appeal. Affirmed. 

Frauenthal, Sherrill Johnson, Little Rock, for appellants. 

Isbell, Queen, for appellee. 


SMITH, J.—On February 27, 1928, the probate court Sevier 
County, Ark., appointed guardian Helen Marjorie 
Kiser and Elmer Kiser, minors. March 28, 1928, McCown received 
$1,500 for the use each ward, which deposited the same day 
separate savings accounts with the Bank Queen, which institu- 
tion was the president. The money remained deposit, less certain 
expenses maintenance and support the minors, until October 
1929, when McCown applied for authority lend the money bank 
interest per cent., paid semiannually. The petition for 
this order recited the inability the guardian obtain satisfactory 
loans secured real estate, and upon hearing the petition the 
probate court found and ordered ‘‘that would better and safer for 
the guardian continue for the present and until the further orders 
this court lend the money his wards bank the customary 
rate per cent. per annum, and that such disposition such funds 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §478. 


THE BANKING LAW JOURNAL 893 


would more profitable the estate than the purchase government 
bonds.’’ Upon this finding was ordered that the guardian lend the 
money bank per cent. ‘‘until such time the court may 
proper order direct him invest the same real estate, provided 

Thereafter the guardian appears have allowed the money re- 
main deposit the bank which continued president, and 
which regularly collected interest, per cent., 
semiannually. made reports thereof his annual settlements, 
which were approved the probate court. 

These deposits remained the bank until closed its doors July 
15, 1930, when was taken over the state banking department 
insolvent institution. 

September 1930, the probate court made order removing 
guardian each the wards, and appointed Ed- 
wards his successor, and, after ascertaining the amount due each 
ward, respectively, directed McCown pay over the money found 
due his failed comply with this order, where- 
upon suit was brought Edwards guardian for the use each 
minor against McCown and the surety the guardian’s bonds. 

answer was filed and his surety, which did not ques- 
tion the amounts alleged due the respective wards, but which did 
deny any liability therefor for the reason that the guardian had dis- 
posed the money directed the probate court, and claims im- 
munity from liability virtue the orders the probate court. 

Conflicting testimony was offered the trial from which this appeal 
whether safe loans this money might have been obtained 
with real estate security, and McCown testified that considered the 
deposit this money the bank the safest and best disposition 
could make it. testified that regarded the bank solvent, even 
the time the decision was reached himself and other officers the 
bank close its doors. testified that the depositors commenced 
withdrawing their deposits unusual manner, and that this run 
continued increasing volume for several days, and that the bank was 
unable meet these unusual withdrawals, and that the afternoon 
July 14, 1930, the decision was reached not reopen the bank the 
following day, and did not reopen the next day. the time the bank 
closed its doors there was hand cash sum money excess 
the joint deposits his two wards, but did not withdraw these 
deposits, for the reason, stated him, that believed the bank 
would later able reopen for business. 

Judgment was rendered the court below against McCown and his 
surety for the amount these deposits, and this appeal from that 
judgment. 

Various reasons are assigned for the affirmance this judgment, 
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but discuss only one them, as, our opinion, conclusive 
this case. deposited this money soon received it, and 
allowed remain deposit until October 1929, when obtained 
the order lend the bank, yet nothing was done change the 
relation the bank this money. continued ordinary deposit. 
course, this deposit created the relation debtor and creditor; but 
the court’s order contemplated something more should done, and 
that was that loan this money should made the bank. There 
vital distinction between loan bank and deposit with 
bank. one case security may be, and usually is, exacted. the 
other security may not given the bank. The power bank 
borrow money and give security for unquestioned; while the 
power bank give security for ordinary deposit has been ex- 
pressly denied. The difference between the power bank secure 
loan distinguished from the power secure deposit, was pointed 
out the Arkansas-Louisiana Highway Imp. Dist. Taylor, 
177 Ark. 440, (2d) 533, 535. there quoted from Divide 
follows: ‘‘The doctrine that there difference between loan and 
deposit cannot accept all its implications. true that law 
the two transactions have many characteristics common; but have 
other business deals which, nevertheless, are not identical all their 
legal incidents. The striking fact remains, fact which this court can- 
not ignore, that real difference between deposit and loan has al- 
ways been assumed, matter custom, the banking business 
itself, and all legislation dealing with the subject since statehood.’’ 

not again review the authorities, the conclusion the 
declared the fourth headnote the case above cited, which 
reads follows: bank may pledge its bills receivable secure 
loans, may not secure That holding was reaffirmed 
the case Arkansas County Road Imp. Dist. No. Taylor, Bank 
Commissioner (Ark.) (2d) 27. 

not the policy the law permit guardian loan the 
money his ward without security. There mandatory statute 
the contrary. section 5059, Crawford Moses’ Dig., provided 
that: ‘‘. Such guardian shall, under the direction the court, 
loan the same such person will give good security therefor, and 
such money shall loaned such time the court shall direct.’’ 

Preference given section 5061, Crawford Moses’ Dig., 
loans real estate, and direction there given make loans that 
obtained unincumbered real estate security, and 
then not more than the extent one-half the value thereof.’’ 

such loans, approved first the guardian and thereafter the 
court, cannot obtained, the guardian may, directed the court, 
deposit the funds his ward bank, provided interest agreed 
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paid rate which high higher than can obtained 
bonds the United States. Lee Beauchamp, 175 Ark. 716, 300 
401, 404. 

The guardian must, not only act good faith, but must act pur- 
suant the orders the probate court. discussing this duty was 
said the case Parker Wilson, Ark. 553, 981, 985, 
that: ‘‘The statute contemplates that shall done under the direc- 
tion and orders the probate court. true the guardian may as- 
sume the responsibility and loan out without order the court, 
but such ease acts his own peril. imprudently loans the 
ward’s money upon inadequate security, without having first procured 
order the court loan it, must suffer the loss occasioned 
thereby, even though may have acted honestly the matter.’’ See, 
also, Aleorn 183 Ark. 342, (2d) 1027. 

the case Lee Beauchamp, supra, where the guardian was 
held liable only for the amount interest received from bank upon 
the deposit therein his ward’s money, the facts were that the guard- 
ian had endeavored obtain real estate loans for his ward, and the 
had refused approve applications for real estate loans which 
had received, and, failing obtain such loans, the guardian had de- 
posited the money bank, upon which the interest paid was 
high, probably higher, rate interest than would have been ob- 
tained the funds had been invested United States bonds.’’ Section 
5066, Crawford Moses’ Dig. 

the case Harper Betts, 177 Ark. 977, (2d) 464, 465, 
484, the facts were that the deposit bank believed 
solvent was made ‘‘until [the guardian] could obtain order 
court with reference the disposition But within three weeks 
after the deposit was made, and before any other disposition the 
funds could made and approved the court, the bank failed. Under 
those held would unreasonable charge the 
guardian with neglect duty failure comply with the law. 

Here, however, the guardian made ordinary deposit the money 
his wards bank which was president, where remained 
without any authority the probate court from March 28, 1928, the 
date the deposit, until October 1929, when obtained the order 
the court lend the money the bank. Thereafter the character 
the transaction deposit, and not loan, the probate court had 
directed, remained unchanged, and the guardian—the president the 
bank—allowed the deposit remain the bank, although knew its 
failing and did not withdraw the deposits after the deci- 
sion had been reached not reopen the bank the following day, al- 
though the bank had sufficient funds hand the day before closed 
have paid these deposits. 

Under these facts conclude that the court below was warranted 
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finding, did find, that the guardian had not sufficiently complied 
with the law and the orders the probate court granted immu- 
nity from the loss the money his wards; and the judgment the 
court below must affirmed, and ordered. 


STOCKHOLDER’S STATUTORY LIABILITY 


Rowley Pogue, Supreme Court Indiana, 181 Rep. 589 


The provision the Indiana Constitution, section art. 11, im- 
posing double liability the stockholders every ‘‘bank bank- 
ing company’’ applies the stockholders ‘‘a loan, trust and safe 
deposit company,’’ which carries general banking business. 

This provision self executing, that requires legislative 
enactment put into effect. 

One who becomes president and director trust company and 
enters upon his duties those capacities estopped from setting 
fraud the sale him his qualifying shares, defense his 
double liability, even though the stock certificate was never delivered 
him and the shares were not transferred him the books 
the bank. 


petition for rehearing. 

Petition denied. 

For former opinion, see 178 449. 

Atkinson Husselman, Auburn, and Mountz, Garrett, 
for appellant. 

Wood Wood, Angola, for appellee. 


MARTIN, J.—And afterwards, wit, the day July, come 
the parties counsel, and the court, being advised the premises, 
denies the petition for rehearing heretofore filed herein the ap- 
pellant the 20th day January, 1932, with opinion pronounced 
MARTIN, J., which opinion the words and figures following, 
wit: 

The appellant sets forth his petition for rehearing thirty rea- 
sons why, particulars wherein, believes the court erred the de- 
cision this case. The first contention made him and numerous 
others, friends the court, that the court erred holding that 
section art. 11, Ind. Const., section 212, Burns’ 1926, self-executing. 
Amici curiae (literally, friends the court—persons interested the 
outcome but not original parties the litigation), overzealous 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185, 1197. 
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support the petition for rehearing, say: ‘‘This court has obviously 
erred holding either (a) that the Constitution self executing 
all why the entire legislative history the state and the entire judicial 
history the state this regard should not now dignified, instead 
thrown into the ash can, and that can only done withdrawing 
from the opinions this court the incorrect assertion that Article 
11, alone, unaided, can the basis for judgment decree against the 
stockholders any proceeding law equity.’’ 

Gaiser Buck (1931) 203 Ind. 179 stated that 
section art. 11, Ind. Const., creates definitely limited liability the 
part stockholders banks and banking companies for the benefit 
the such company; that ‘‘it self-executing, there being 
manifest intention that should into immediate effect and an- 
cillary legislation being necessary the enjoyment the right given 
the enforcement the duty imposed.’’ further said: ‘‘It uni- 
formly held that constitutional provision imposing double liability 
bank stockholders this last proposition cited 
number cases from Arizona, California, Illinois, Ohio, Minnesota, 
Nebraska, South Dakota, Texas, Utah, Wisconsin, and the Supreme 
Court the United States, each which constitutional provision 
quite similar section art. our Constitution was involved. 
Amici curiae cite seven cases, each involving the interpretation con- 
stitutional provisions unlike our own, which hold that the provisions 
there considered were not self-executing. One the cases, Woodworth 
Bowles (1900) Kan. 569, 331, 333, pointed out that: ‘‘There 


are constitutional provisions other states looking the same end 


the one our own question, but which, reason the difference 
language used, have been given different interpretation for that 
which ours The Kansas court then quoted the provision con- 
tained the Constitution Nebraska (which quite silimar the 
Indiana constitutional provision), and said: ‘‘In the case [Farmers’ 
Loan Trust Co. Funk, Neb. 353, 520, the supreme 
court that state ably-reasoned opinion, held the provision 
quoted enforceable without supplementary statutory 
There history’’ ‘‘judicial history’’ this state 
which limits the self-executing force section art. 11, Const. All 
contentions this regard were fully considered and discussed the 
court its decision the Buck Case, both originally and the peti- 
tion for rehearing, and were also fully reconsidered the decision 
this case. 
Appellant and amici curiae contend that the double liability provi- 
sion section art. 11, Ind. Const., does not include the stockholders 
trust and safe deposit (a) because such trust 
company not banking company,’’ and (b) because ‘‘the 
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legislature could not the amendatory act 1921 superimpose 
liability stockholders trust companies whose stock was issued prior 
The Angola Bank Trust Company, and all other trust com- 
panies doing business this state, were granted authority 1921 
10, 20, 44, Acts 1921, section 3950, Burns’ 1926), ex- 
ercise the powers and possess the privileges conferred banks the 
laws the state, and under the power thus conferred did carry 
general banking business. ‘‘The Legislature has the power amend 
the act under which company was incorporated, and the 
exercise such reserved power the state does not offend any consti- 
act, but, acceptance were necessary, would implied from the 
exercise the powers granted. Denny Brady, Ree’r 
(1928) 201 Ind. 59, 61, 62, 163 489, 490. question presented 
here whether the Legislature could the amendatory act 1921 
superimpose liability stockholders trust companies not doing 
banking business. carrying banking business the company 
question became banking company, and such was subject the 
regulations banking companies imposed the Constitution rela- 
tion thereto. 

his motion for new trial (the overruling which was assigned 
error), the appellant questioned the sufficiency the evidence 
sustain the finding the court that the owner his own right 
ten shares the capital stock said Angola Bank Trust 
stated the original opinion, the appellant presented his evidence 
fully this issue, and the court found against him the same. 
believe the evidence was sufficient sustain the finding. There evi- 
dence the following facts: Claude Douglass was employed the 
Angola Bank Trust Company for years. Part this time was 
secretary, but had been discharged secretary instructions the 
state banking department, and for year had been charge the com- 
pany unofficially ‘‘manager.’’ the early part 1927, Douglass 


talked with appellant, Frank Rowley, several times about the 


chase stock the company and ‘‘whether not would act 
the president the company being ill. Before that time 
had talked with Mr. Beaty about purchasing stock and acting 
president. Douglass told Rowley about the condition the bank; 
about the large loans. did not tell Rowley that the company was in- 
volved insolvent, but told him that with proper management, and 
such assistance Rowley might give, the business could carried 
prosperously. Rowley ‘‘finally made his mind would act presi- 
dent and that would buy $1,000 worth stock conditionally, with 
the privilege returning six months did not want it.’’ 
Douglass talked with Mrs. (Josie M.) Wickwire, director the 
bank, and then told Rowley that she would sell him the stock. Douglass 
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conducted the transaction between Rowley and Mrs. Wickwire within 
the next two weeks, during which transaction the parties did not meet. 
prepared note for $1,000 which Rowley signed, and then delivered 
the note Mrs. Wickwire. She assigned indorsed her for 
ten shares stock the Angola Bank Trust Company Rowley such 
indorsement irrevocably constituting and appointing Douglass trans- 
fer the stock the books the corporation. Douglass took the stock 
certificate back the bank, but the stock was never transferred 
Rowley the books the bank. was found safe the bank 
the receiver when took charge. that time the list stock- 
holders the bank included Mrs. Wickwire, but not Mr. Rowley. The 
note was the usual form promissory notes, dated January 20, 
1927, and due six months, with interest per cent. Written 
the back the note was the following: ‘‘The consideration this note 
the sale ten shares the capital stock the Angola Bank Trust 
Company and expressly agreed between the maker and the payee 
thereof that the said maker have the privilege the maturity 
this note return said stock and receive back this 

the meeting the directors February 1927, Rowley was elected 
director and president for the ensuing year. that time gave 
attention the business the bank, and was frequently about the 
bank. looked over the notes and sent out notices past-due paper. 
February 10, 1927, presided over meeting the board direc- 
tors, which resolution was adopted authorizing the officers make 
proposal the state for the selection the company de- 
pository state funds. signed the minutes this meeting 
president, and thereafter went Indianapolis and consulted with some 
one about having the company selected state depository. appel- 
lant’s statement the evidence, sets out part his cross-examina- 
tion follows: ‘‘He was informed had been elected director and 
president the bank, accepted the duties the offices and entered 
upon their performance. His election was reported the newspapers 
the locality. continued act president until the bank closed. 
Was about the bank looking after its affairs and its general manage- 
ment. called meeting the board directors for the purpose 
passing resolution obtain deposit state funds. March 
12, 1927, behalf the Trust Company, president, executed 
note for $28,000.00 the First National Bank Fort Wayne. 
called the Fort Wayne Bank his return from Indianapolis and 
was informed the Trust Company had overdraft and was asked 
execute the note cover which did. From February March 
held himself out director and president the Trust Com- 
his examination chief, appellant testified that when 
proceeded examine the securities and assets the company found 
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many notes that thought were worthless that called the board 
directors together and told them what had found, and the 
tors ‘‘voted close the 

The appellant contends was not stockholder because the stock 
certificate was never delivered him, and because the stock was not 
transferred him upon the books the corporation; the latter being 
pass the title appellant and fix his liability stock- 
further says that was induced fraudulent repre- 
sentations enter into the contract purchase stock, and that soon 
learned the fraud and that the bank was insolvent repudi- 
ated the agreement purchase, and that can more held the 
liability stockholder than could held liable for the stock. 
further contends that Mrs. Wickwire was, and still is, the owner the 
stock upon which this action based, and was, and still is, liable for 
whatever obligations attach the owner thereof. 

The statutes provide that ‘‘each director must own least ten 
shares the capital stock,’’ section 3946, Burns’ 1926, and that ‘‘the 
board directors, their annual meeting, shall elect from their own 
number president,’’ section 3948, Burns’ 1926. Appellant, after pur- 
chasing ten shares stock, entered upon the performance the duties 
director and president, and held himself out the public such. 
The the company had the right assume that was 
stockholder, and them estopped from the insolvency the 
company deny the double liability stockholder the ground 
that fraud was practiced upon him the sale the stock. Thomp- 
son, Corporations (2d Ed.) 4359, 4923, 4884; Robinson-Pettit Co. 
Sapp (1914) 160 Ky. 445, 169 869, 870; Commissioner Cosmo- 
politan Trust Co. (1925) 253 Mass. 205, 148 609, 658; 
Holyoke Bank Goodman (1852) Mass. Cush.) 576. Robin- 
son Sapp, supra, was said: ‘‘In imposing the double liability upon 
the stockholder, the aim secure the creditors the cor- 
poration, and the real stockholder could avoid liability simply 
neglecting have the transfer recorded the books the corporation 

the security intended for the creditors would destroyed. 

The real owner the stock should sustain the loss, and, the 
nominal owner the stock has pay, may such case recover 
from the real owner. But the creditor may look either the trans- 
feror the 

cannot this action determine any issue between appellant 
and Mrs. Wickwire. 

The petition for rehearing denied. 
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FILING CLAIM AGAINST FAILED BANK 


Bank United States, New York Supreme Court, Appellate 
Division, 256 Supp. 705 


Under the laws New York the Supreme Court has power 
compel the Superintendent Banks receive claim after the 
expiration the time fixed him for the filing claims pursuant 
the provisions the Banking Law. 


Appeal from Supreme Court, New York County. 

Proceedings Ida Horowitz compel Joseph Broderick, Super- 
intendent Banks New York, charge the liquidation The 
Bank United States, receive claim. From order directing the 
Superintendent receive the claim pro tune June 29, 1931, 
and reject such claim within five days, the Superintendent 
appeals. Reversed, and motion denied. 

Carl Austrian, New York City (Leo Fennelly, New York 
City, counsel; Arthur Ofner and Warren Fielding, both New 
York City, the brief), for appellant. 

Ida Horowitz, New York City, pro per. 


McAVOY, J.—Claimant demands compensation for legal services 
rendered the Bank United States connection with the adjust- 
ment the judgment Bank Ansen, five-year old judg- 
ment, wherein claimant alleges she was deprived her fee the Bank 
United States. 

The superintendent banks took possession the Bank United 
States pursuant section the Banking Law December 11, 1930. 

Under the authority section the Banking Law, the superin- 
tendent specified May June 29, 1931, the period for presenting 
claims against the bank, designating June 29, 1931, the last day 
which claims could filed. Notice this effect was mailed all per- 
sons whose names appeared creditors the books the bank. 

Prior the expiration the time fixed for the filing claims, the 
notice file claims was published for several days each week, 339 times, 
different newspapers the city New York, over period 
approximately two months, although section the Banking Law 
only requires that published weekly, for three consecutive weeks. 

August 14, 1931, Ida Horowitz, the claimant, submitted claim 
the superintendent banks, which was returned her the 
ground that was filed after the last day fixed the superintendent 
for the filing claims. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 139. 
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September 1931, the claimant made motion compel the 
superintendent banks accept her claim. This motion was denied. 

October 13, 1931, the claimant again moved compel the accept- 
ance her claim. Such motion was granted, and the order made, 
from which this appeal taken. 

Section the Banking Law, amended chapter 310 the 
Laws 1931, the method which claims against bank 
possession the superintendent banks shall filed. The last 
sentence the first paragraph that section reads: ‘‘The superin- 
tendent shall have power accept any claim presented after the 
date specified such notice the last day for presenting claims.’’ 

The whole legislative scheme contained sections the 
Banking Law forms part comprehensive and exclusive plan for the 
liquidation banks. 

think there power lodged the Supreme Court compel 
the superintendent banks receive claim after the expiration 
the time fixed him for the filing claims pursuant the provisions 
the Banking Law. 

the Legislature, under section the Banking Law, has re- 
moved the power the superintendent banks accept any claims 
filed after the time fixed him for the filing claims has expired, 
the court has power confer upon the superintendent power 
which the Legislature has expressly taken away. The liquidation 
banks under the superintendent banks not judicial function but 
administrative power conferred the Legislature, and the Supreme 
Court has inherent power ameliorate the rigor the provision 
such statutory directions are prescribed for the administrator. The 
order should reversed, with $10 costs and disbursements, and motion 
denied. 

Order reversed, with $10 costs and disbursements, and motion 
denied. Order filed. All concur. 


LAW SECTION 


Employer Liable for Injury Resulting from 
Employee’s Prank 


Ordinarily employer not responsible for injury 
which results from his employee’s caprice escapade. When 
the employee engages what some the decisions refer 
“frolic and his own ceases act for his 
employer. The employee, and not the employer, responsible 
for any ensuing damage. 

But, when employer has knowledge the fact that 
one more his employees are indulging during business 
hours certain sports pastimes which may dangerous 
other employees outsiders, and fails take the 
steps necessary put end such practices, becomes 
liable any innocent person who sustains injury. Waldo 
Texas, Rep. (2d) 274. 

The plaintiff this case was employed clerical posi- 
tion the defendant railroad. Some the employees 
the office, which the plaintiff worked, were wont engage 
shooting wire clips around the room, using rubber band 
the means propulsion and their fellow employees 
targets. The plaintiff complained about the matter the 
chief clerk, charge the office and the latter said 
would put stop the practice. issued appropriate 
instructions but took steps see that the instructions were 
carried out and the practice continued. few days later 
one the employees was struck the nose one the 
wire projectiles with such force cause profuse bleeding. 
The plaintiff again brought the matter the attention 
the chief clerk, who again promised immediate action. 
the following day the plaintiff was struck the eye one 
the clips, shot fellow employee, and injured severely 
that became necessary remove the eyeball. 

judgment favor the defendant railroad company 
was reversed and the case was remanded for new trial 
keeping with the following rules laid down the court: 
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All the authorities agree that, when servant turns aside from 
the prosecution the master’s work engage affair his 
own, ceases for the time act for the master, and becomes liable 
for his act pursuing his own business pleasure. Galveston, 
(N. S.) 367. 

Nor the master required assume that his employees, during 
the hours their labor, will engage sportive pastimes dangerous 
other employees place upon him the duty promulgating 
rules prevent the same. But are not concerned here with 
isolated instance employee turning aside from his employment 
engage shooting wire clips. Had plaintiff error (the 
employee) been injured the result such act, there could 
question that his employer could not held responsible there- 
for. are dealing here with altogether different situation. 
made appear from the evidence adduced plaintiff error 
that the shooting these clips had become custom and practice 
among certain defendant error’s (railroad company’s) em- 
ployees. such practice was fraught with danger other 
employees attested the fact that, prior plaintiff error’s 
injury, another employee, while the active discharge his duties, 
had been severely injured result this habit. The representa- 
tive the company occupying the position vice principal was 
informed such practice and the fact that had already resulted 
painful injury one the employees. The company’s repre- 
sentative charge and supervising the work these employees 
had full power and authority control their actions during the 
hours their labor. According plaintiff error’s view, failed 
take any action stop this practice, although promised 
upon two occasions. result such failure, plaintiff 
error suffered grievous injury. Under the facts and circumstances 
above recited, have hesitation deciding that the railway 
company owed plaintiff error and other employees the duty 
exercise reasonable diligence prevent the continuance 
practice reasonably calculated injure employees while actively 
engaged the discharge their duties. Such rule places undue 
burden upon the master, and gives the employee 
which fairly and justly entitled. 

the case Mary Hogle Franklin Mfg. Co., 199 
master may guilty negligence which will render him liable for 
missile thrown from his factory window his employee, if, with the 
knowledge the habit his employee throw such missiles from 
the window, fails exercise reasonable care stop the practice. 
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held liable for failure use reasonable care protect customer 
coming upon his premises from injury reason pins being shot 
boy. The proof disclosed that had failed use proper 
caution suppress dangerous habit the cash boys employed 
his store shooting pins objects and persons, which habit and 
practice had existed for months and was known such merchant. 

The Supreme Court the United States had before it, the 
case Fletcher Railway Company, 168 135, Ct. 35, 
36, Ed. 411, suit for damages for personal injuries received 
person standing the side railroad track resulting from 
act employee the company throwing off some firewood 
which had gathered for his personal use. was contended 
the railway company that the servant was not acting within the scope 
his employment furtherance any business the master 
throwing off firewood for his personal use, and therefore could 
not made respond damages for injury resulting from 
such act. The court, however, denied this contention and held the 
company liable. discussing the question the court said: 

“Negligence the part the company the basis its 
liability, and the mere failure prevent single and dangerous 
act, above stated, would not prove its existence. 

“If the act the car were such permit the jury find 
that was one from which, result, injury person the 
street might reasonably feared, and acts like nature had 
been and were habitually performed those upon the car the 
knowledge the agents servants the defendant, who, with such 
knowledge, permitted their continuance, then, such case, the jury 
might find the defendant guilty negligence having permitted 
the act, and liable for the injury resulting therefrom, notwithstand- 
ing the act was that employee, and beyond the scope his 
employment, and totally disconnected not 
question scope employment, that the act the individual 
performed one who has ceased, for the time being, 
the employment the company. question is, does the company 
owe any duty whatever the general public, or, other words, 
individuals who may the streets through which its railroad 
tracks are laid, use reasonable diligence see that those 
who are its trains shall not guilty any act which might 
reasonably called dangerous, and liable result injuries 
persons the street, where such act could the exercise reason- 
able diligence the part the company have been prevented? 
think the company does owe such duty, and if, through and. 
consequence its neglect that duty, act performed 
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passenger employee which one series the same kind 
acts, and which the company had knowledge of, and had acquiesced 
in, and the act be, its nature, dangerous one, and person 
lawfully the street injured result such act, the com- 
pany liable. Any other rule would, our opinion, most dis- 
astrous, and would founded upon sound principle.” 

The evidence this case, viewed from plaintiff error’s stand- 
point, fastened liability upon the railway company because its 
failure use reasonable diligence suppress the dangerous practice 
and custom clip shooting its employees. Such liability not 
predicated upon the act the employee shooting the clip, 
doing had turned aside from his employment and was not 
engaged the furtherance his master’s business. basis for 
the imposition liability the negligence the railway company 
failing use proper precautions put stop practice 
known perilous its employees after had been fully 
appraised the existence such practice. 

Defendant error insists that, under the rule announced 
the Supreme Court the case Medlin Milling Co. Boutwell, 104 
Tex. 87, 133 1042, (N.S.) 109, under theory 
this case could held liable for the injuries received plaintiff 
error. The Supreme Court itself has given careful consideration 
this contention, and, after doing so, authorizes say that 
any expression that case conflict with our holding this case 
expressly disapproved. 


Liability Broadcasting Company for Libelous 
Statements Political Speaker 


Section the Radio Act 1927, (47 USCA 98), 
provides that when equal opportunity granted legally 
qualified candidates for public office use broadcasting 
station the “licensee shall have power censorship over 
the material broadcast” under the provisions this section. 
the case Sorensen Wood, Rep. 82, the 
Supreme Court Nebraska held that this section does not 
authorize sanction the publication libel. The court con- 
strued the section preventing the licensee from censoring 
the speech broadcast over its radio station its political 
and partisan trend, but not giving the licensee any privilege 
join and assist the publication libel granting 
immunity from the consequences such action. 
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The suit was brought Sorensen, who was 
candidate for re-election attorney general the state 
Nebraska, for $100,000 damages against Richard Wood 
and the KFAB Broadcasting Company. was charged 
that the eve the 1930 primary election Nebraska 
Wood spoke over that station and uttered false and libelous 
statements concerning the plaintiff. was further alleged 
that while the broadcasting company had copy Wood’s 
address before its publication over the radio and representa- 
tive the company introduced and vouched for Wood and 
was present when the speech was made, attempt was made 
stop the broadcast. 

The plaintiff complained particularly the following 
language uttered Wood: 

his (the plaintiff’s) acceptance the attorney general’s office 
took oath before God and man that would uphold the 
law justly and honestly. His promises man are for naught and his 


oath God sacrilege, for nonbeliever, irreligious liber- 
tine, mad man and fool. 


The plaintiff also complained other statements from 
which might have been inferred that the plaintiff was guilty 
dishonesty and deceiving and defrauding the people 
the state, and that the plaintiff was protecting gambling 
interests the city Omaha. 

appeared that the speech question was made 
Wood behalf Stebbins, candidate for the 
Republication nomination for the office United States 
senator. The defendant broadcasting station permitted this 
speech made after George Morris, the rival candi- 
date for the nomination, had previously been permitted 
use the broadcasting station promote his candidacy. 

The defendant contended that the language used Wood 
could not censored because the provisions section 
the Radio Act referred above. 

The trial resulted judgment against Wood for 
nominal damages the sum one dollar and favor 
the defendant broadcasting company. From this judgment 
the plaintiff appealed. 

The appellate court held, stated above, that the section 


908 THE BANKING LAW JOURNAL 


relied upon the defendant company did not protect 
from the consequences permitting libelous statements 
broadcast over its facilities. The court further held that 
the judgment should reversed because certain instructions 
given the jury the trial court were confusing. With 
regard these instructions the court wrote follows: 


The plaintiff assigns various errors, chiefly based instructions 
given and refused the court, and asks reversal both 
defendants. 

quote the instructions complained would unduly prolong 
this already extended opinion. think they can sufficiently 
abstracted indicate the points decided. No. the court 
instructed the jury that the evidence failed show any malice 
the company toward the plaintiff and that only such parts the 
statements made Wood are libelous per (actionable without 
proof special damage) could considered against the company. 
The instruction thereupon told the jury that only two parts the 
statement alleged are libelous per and quote them: First, the one 
consisting the group words describing plaintiff “libertine,” 
and, second, the one describing his so-called “racket” connection 
with law enforcement Omaha. instruction No. the court told 
the jury that the other alleged libelous statements were con- 
sidered them connection with the case against Wood only. 
instruction No. 814 the jury were told that broadcasting company 
failing “honestly and good faith exercise due care and 
account that failure,” permitting matter libelous per see 
broadcasted, responsible for the natural and proximate results 
that failure. Instruction No. told the jury that, “in determining 
the question whether these statements last referred 
libelous, they were consider the entire speech, giving the natural 
interpretation the average man woman and “then determine 
under the facts shown evidence that the law given you these 
instructions whether these statements contained the matter broad- 
casted are libelous.” (Note: may that the court intended 
No. refer back the statements considered No. rather 
than No. but the record does not show.) 

thus readily apparent that the instructions were contradic- 
tory and confusing. first advised the jury that certain parts 
the Wood speech were “libelous per se,” and then, instruction 
No. told them that, determining whether the “matter broad- 
casted libelous,” they were consider the entire speech, applying 
the understanding the average man. quite likely the jurors 
did not understand the language the significance the phrase 
“per se” and believed the court was leaving them the duty 
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deciding whether any the material broadcasted was libelous; and 
even they understood that some the words were libelous per se, 
they were told effect that, the station owner honestly and 
good faith exercised due care, absolved from liability for trans- 
mitting unprivileged defamatory words uttered speaker. has 
often been held newspaper publication, which closely analogous 
publication radio, that due care and honest mistake not 
relieve publisher from liability for libel. Peck Tribune Co., 
214 185, Ct. 554, 555, Ed. 960, Ann. Cas. 
1075, Mr. Justice Holmes said: “If the publication was libelous, 
the defendant took the risk. was said such matters Lord 
Mansfield ‘Whenever man publishes, publishes his 
Taylor Hearst, 107 Cal. 262, 392, where the published 
article was libelous per but the publisher made mistake the 
initials and intended the article apply another person, was 
held: such publication was design, was the result 
far the question actual damages involved.” the argument 
Walker Bee-News Publishing Co., 122 Neb. 511, 240 
579, are cases the same effect. the instructions were erroneous 
not clearly and unequivocally defining the libelous per state- 


ments such. The court also erred submitting the case the 


jury instruction No. 814, the law negligence and not 
the law defamation were the underlying basis for liability radio 
broadcasting licensees for the publication defamatory utterances 
radio. These errors were prejudicial and require reversal 
the judgment. 

The defendant company, like most radio broadcasters, 
large extent engaged the business commercial advertising for 
pay. may assumed this sufficient, not only carry its 
necessarily large overhead, but make least fair return its 
investment. For appears that the opportunities are attractive 
investors that the available airways would greatly overcrowded 
broadcasting stations were not for restriction the number 
licensees under federal authority. Such commercial advertising 
strongly competitive with newspaper advertising because per- 
forms similar office between those having wares advertise and 
those who are potential users those wares. Radio advertising 
one the most powerful agencies promoting the principles 
religion and politics. competes with newspapers, magazines 
and publications every nature. The fundamental principles 
the law involved publication newspaper and radio station 
seem alike. There legal reason why one should favored 
over another nor why broadcasting station should granted 
special favors against one who may victim libelous 
publication. 


Digest Recent Business Decisions 


Below are given, digest form, recent decisions the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 
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Decisions 

Page 
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CORPORATIONS 


Power President Employ 
Manager 


Leak Halaby Galleries, Court 
Civil Appeals Texas, Rep. 
(2d) 858 


The president corporation, 
even though owns substantially 
all the stock, has inherent 
power employ office manager 
for period three years and eight 
months. most such contract 
good for one year only. The reasons 
for this rule are stated the follow- 
ing language the court: 


The trial court concluded, both 
question fact and law, that 
Halaby, president the corporation, 
was impliedly authorized execute 
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and bind the corporation the con- 
tract. The only facts from which the 
trial court could have drawn the con- 
clusion that the president, who seems 
also exercised the functions gen- 
eral manager, was authorized bind 
the corporation such contract, are 
these: The president owned substan- 
tially all the stock the corpora- 
tion, and was given power supervi- 
sion over the affairs and other officers 
the corporation, with authority 
sign stock certificates, 
tracts and checks the corporation, 
and perform such other duties inci- 
dent his office. The directors did 
not expressly authorize the execution 
the contract, nor did they know 
its existence until the filing this suit, 
had never provided what salary plain- 
tiff should paid, but knew gen- 
eral way that was being paid $250 
per month. These facts, our 
opinion, did not justify the conclusion 
that the president was impliedly au- 
thorized bind the corporation the 
performance the contract for the 
time stipulated that is, for three years 
and eight months. The general super- 
vision over the affairs the corpora- 
tion given the president related the 
usual and ordinary matters and con- 
tracts, but did not authorize him 
bind the corporation the perform- 
ance the unusual contract under 
consideration. The power given the 
president sign all written contracts 
for the corporation did not authorize 
the making contract unusual and 
out the ordinary nature, not au- 
thorized the directors. The statute 
(article 1323, S.) provides for the 
election directors annually, and 
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yests that body with the power gen- 
eral management (article 1327). The 
by-laws defendant also have similar 
provisions. 

The fact that the president owned 
practically all the stock would not 
change the rule, the general manage- 
statute with the directors, 
without regard the ownership the 
stock. Minority stockholders have 
rights that should respected; fur- 
thermore, corporate stock 
sonal property easily transferable, 
majority stockholder today may 
sale stock minority stockholder 
tomorrow. Prospective purchasers 
stock have right rely upon the 
records corporation reflecting 
the facts pertaining its contractual 
obligations and other matters that af- 
fect the value outstanding stock. 
Authorities more less point are 
these: Denton Milling Co. Blewett 
(Tex. Civ. App.) 254 236, 238; 
Hoover Self (Tex. Civ. App.) 279 
572; Prairie, etc., Co. Lincoln, 
Co. (Tex. Civ. App.) 294 
270; Grice American, etc., Co. (Tex. 
Civ. App.) (2d) 204; Man- 
ross Uncle Sam Oil Co., Kan. 
237, 128 385, 387, Ann. Cas. 1914B, 
827; Pedicord Elm Grove, etc., 110 
Va. 116, 157 89; Napier 
Mozena, etc., Co., Va. 220, 103 
125; Sattler Howe, etc., 
Law, 460, 121 523. 

The case Denton, etc., Blewett, 
supra, writ refused, presented prin- 
ciple the same question. After citing 
the statute referred above, Judge 
Hodges for the Texarkana court said: 
“Each new board responsible the 
stockholders for the manner which 
the business conducted, and should, 
the nature things, free 
select its own agents. one board 
directors may contract with manager 
for employment extending over term 
five years, they can materially 
handicap freedom and power 
their successors the management 
the business the corporation. The 


successful operation concerns this 
character must depend largely upon 
the efficiency the manager. too 
obvious for argument that the financial 
welfare the corporation 
served allowing each incoming 
board directors all the power they 
manifest that providing for change 
the directorate once every year 
was intended reserve the stock- 
holders the power also control all 
those important agents upon whose 
ciency the business success the cor- 
poration depended. general manager 
stands next the president the 
power control. Upon his loyalty 
and efficiency the business success 
this corporation appears have mainly 
depended. The stockholders could 
little their annual meetings toward 
removing inefficient management 
the affairs the concern impor- 
tant official the manager could 
not changed when change was 
needed. The following authorities, 
think, sustain this conclusion: Llewel- 
lyn Aberdeen Brewing Co., 
Wash. 319, 118 30, Ann. Cas. 
667, and cases cited notes; 
Beers New York Life Ins. Co., 


GAS COMPANIES 


Damages for Wrongfully Disconnect- 
ing Gas 


Glover Southern Cities Distributing 
Co., Court Appeal Louisiana, 142 
So. Rep. 289 


Damages the amount $500 
are reasonable action against 
gas company for wrongfully shut- 
ting off customer’s supply 
The facts this case, stated 
the court, its opinion, are fol- 
lows: 
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During the months October, No- 
vember, and December, 1930, the 
plaintiff and her family resided 850 
East College street, the city 
Shreveport, La. She used gas fur- 
nished the defendant that ad- 
dress, but, the defendant’s meter 
was listed, when she moved there, 
the name Archie Taylor, the owner 
the premises, she paid her gas bills 
for the months October and Novem- 
ber his name. about January 
1931, she and her family moved 
840 Margaret place the same city. 
The gas bill for the month Decem- 
ber had not been rendered when she 
left 850 East College street, and there- 
fore she could not have paid she 
had desired so. She applied for 
and obtained meter from the defend- 
ant her own name for the purpose 
purchasing gas her new address. 
She paid her gas bills promptly 840 
Margaret place, and was due the de- 
fendant nothing the account said 
place March 14, 1931, when, with- 
out notice warning any kind, 
without demand for payment the bill 
for gas used and unpaid 850 East 
College street, the defendant company, 
cut off her gas. 

March 14, 1931, was Saturday, and 
Mrs. Glover was absent from her home. 
Mrs. John Stephens, Mrs. Glover’s 
sister, was taking care the household 
and Mrs. Glover’s children during her 
absence. when the fire 
faded from the grates and the kitchen 
stove unaccountable manner, 
Mrs. Stephens and Mrs. Glover’s 
children had the house full guests 
(some six seven), awaiting the 
preparation unusually fine din- 
ner, then about half done. Mrs. 
Stephens did not know why the fires 
went out, nor what do. The house 
became cold, and Mrs. Glover’s chil- 
dren, four young girls, whose ages were 
11, 12, 14, and 15, were greatly em- 
barrassed, and were their guests, 
which added their humiliation. Mrs. 
Stephens finally abandoned the cold 
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home and the partially cooked dinner, 
and took the children and guests 
downtown restaurant. 

After the dinner the restaurant, 
the guests were requested leave, and 
the children returned comfortless, 
unheated home, where they remained, 
getting their meals best they could 
and sleeping night their clothes 
for added warmth, until Mrs. Glover 
returned Monday morning, the 
Upon her return, Mrs. Glover tele- 
phoned the defendant company and 
told the situation and demanded 
explanation. The company assured 
her that the gas was cut off mis- 
take, and restored the service. 

Mrs. Glover brought this suit, her 
individual capacity, and tutrix for 
her four minor children, against the 
defendant company, which public 
service corporation, engaged 
sale and distribution natural gas, 
recover $50 actually expended for 
meals, $1,500 for humiliation and suf- 
fering her children, and $1,000 for 
humiliation and suffering endured 
herself, because the wrongful and 
unlawful discontinuance her gas 


supply. 

the trial the customer was 
awarded damages the sum 
$500. the appellate 
court held that this award was 
proper and the judgment the 
lower court was affirmed. 


MASTER AND SERVANT 


Dismissal Employee Without Just 
Cause 


Bernstein Lipper Mfg. Co., Supreme 
Court Pennsylvania, 160 Atl. Rep. 
770 


Where employee, hired for 
definite period time, dismissed 
without proper legal cause, may 
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recover, action against the em- 
ployer, compensation for 
rendered and also wages which 
would have earned the contract 
had remained force. 

this case was held that the 
fact that salesman discussed with 
his customers during 
business hours the rayon industry, 
subject new and interesting the 
time, did not justify his discharge. 

The facts involved and the rules 
charge employees are set forth 
the following paragraphs quoted 
from the court’s opinion: 


There implied obligation 
contracts employment that, part 
the consideration, the employee will 
loyal, diligent, faithful, and obedi- 
ent. His right compensation de- 
pends upon the observance perform- 
ance these duties. fails due 
fidelity, forfeits his right his em- 
ployment. Hibbard Wood, Pa. 
Super. Ct. 513, 515. fails 
diligence shirking his work 
otherwise conducting himself inconsis- 
tently with the proper discharge his 
duties, may dismissed. Waugh 
Shunk, Pa. 130, 133; Singer 
McCormick, Watts 265, 266. 
Where his conduct with his fellow em- 
ployees towards others with whom 
brought contact has tendency 
interfere with his master’s business 
with plant business discipline, 
the master warranted discharging 
the employee. O’Neil Schneller, 
Pa. Super. Ct. 196, 199. 

The above rules apply all con- 
tracts employment, whether for 
given time indeterminate. If, how- 
ever, the dismissal without cause, 
where the servant has contract for 
definite period time, may en- 
titled receive compensation not only 
for services rendered, but also for the 
wages would have earned the 


contract had continued force. Singer 
McCormick, supra; Waugh Shunk, 
supra; Hibbard Wood, supra. What 
constitutes sufficient cause for the 
law, and where the facts are undis- 
puted admitted for the court; 
but where the evidence sustain the 
justification for discharge disputed, 
the jury must pass it. O’Neil 
Schneller, supra. 

Plaintiff (employee) was engaged 
Philadelphia under oral contract for 
one year salesman New York, 
and some extent, the South and 
Middle West. was dismissed, and, 
failed devote himself exclusively 
business during the 
hours employment. Defendant (em- 
ployer) charges that the plaintiff was 
interested rayon company which 
his father had interest, and that 
tried and did sell stock this com- 
pany during normal 
Plaintiff admits his father was inter- 
ested such company; but explains 
that rayon was then new and inter- 
esting subject conversation de- 
fendant’s customers the millinery 
trade, and that often, discussing de- 
fendant’s business, would 
naturally come up. claims 
spoke his friends and acquaint- 
ances might discuss any ordinary 
topic the day. While naturally in- 
terested his father’s welfare, de- 
nies working for the rayon company 
for his father, and that either his 
father were interested the sale 
stock, another concern sold it. 
careful review the evidence con- 
vinces that there was real dispute 
the times, places, manner, and 
purpose acts. Many 
them were merely incidental occurrences 
that might arise with salesman the 
performance the duties his 
least the evidence not clear 
that could say matter law 
was guilty such dereliction 
duty entitled him dismissal. The 
court below submitted the question 
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the jury clear and explicit charge, 
and instructed them that, they be- 
lieved plaintiff was not devoting his 
entire time exclusively the interests 
his employer, they should find for 
the defendant. The jury evidently be- 
lieved plaintiff, and, this was the 
second trial with the same result, there 
ought doubt their conclusion 
was correct. 

The acts employee which will 
justify dismissal need not such 
injure the employer; the latter need 
not show that the employee’s conduct 
caused him suffer loss. master 
not compelled keep employee for 
given term service until 
ness has suffered pecuniary loss; the 
employee unfaithful, disobedient, 
disloyal, does not properly perform 
his duties may discharged. 

Where employee engages for 
period time give exclusive services 
his master, cannot use such em- 
ployment subterfuge exploit 
other business; but whether does 
depends the nature and character 
his acts connection with his em- 
ployment and also the character 
the master’s business. 

the present case, the man was 
fully pursue this occupation must 
possess many qualities, none the least 
which ability engage what 
commonly known line “sales 
talk.” Such employee cannot rigidly 
adhere “shop” the subject-matter 
his master’s business, but, ingra- 
tiate himself with the buyer and put 
himself friendly terms, must 
many things incidental nature. 
The latitude permitted one acting 
this capacity uncertain, but his 
acts certainly should not detract from 
the furtherance his 
ness, nor should they, beyond the scope 
such business, consume time other- 
wise than the master’s business. 

The court below finds that rayon 
ness, and its customers would naturally 
interested the matter. Since the 


plaintiff’s father was interested, this 
incident may have furnished the excuse 
indulge talk aid his father; but 
the evidence does not disclose sufficient 
for say that thereby violated 
the duties his employment. 
close case this point, but are not 
convinced the court below committed 
error submitting the question the 
jury. all cases wherein have 
held that there was sufficient justifica- 
tion, was reasonably clear from un- 
disputed evidence that the employee 
was guilty misconduct. 


NEGLIGENCE 


Liability Auto Manufacturer 
Purchaser 


Baxter Ford Motor Co. and St. John 
Motors, Supreme Court Washington, 
Pac. Rep. (2d) 409 


action against the manufac- 
turer automobile the pur- 
chaser, who was injured the re- 
sult the breaking the glass 
evidence the 
logues stating that the windshield 
was made shatter proof glass. 

The plaintiff this case, pur- 
chaser the car, brought action 
against the manufacturer 
sales agent. alleged that, while 
driving the car, pebble thrown 
passing car, struck and broke 
the windshield his car and that 
the flying glass ruined the sight 
one eye. 

the trial the case the court 
refused admit evidence the 
manufacturer’s 
that the windshield was made 
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shatter proof glass and judgment 
was given favor both defend- 
ants. 

appeal was held that was 
proper exclude the catalogue 
far the action against the agent 
was concerned. have admitted 
the catalogue would have amounted 
varying the written contract be- 
tween the agent and the purchaser. 
The dismissal the suit, far 
the agent was concerned, was 
affirmed. 

But was held that the catalogue 
should have been admitted the 
action against the manufacturer. 


Because its exclusion the 


ment favor the manufacturer 
was reversed and new trial 
granted. The reasons why the cata- 
logue was admissible against the 
manufacturer are stated the fol- 
lowing paragraphs quoted from the 
court’s opinion: 


The principal question this case 
whether the trial court erred re- 
fusing admit evidence, against 
respondent Ford Motor Company, the 
catalogues and printed matter fur- 
nished that respondent respond- 
ent St. John Motors distributed 
for sales assistance. Contained such 
printed matter were statements which 
appellant maintains constituted repre- 
sentations warranties with reference 
the nature the glass used the 
windshield the car purchased ap- 
pellant. typical statement, ap- 
pears appellant’s exhibit for identifi- 
cation No. here set forth: 

“Triplex Shatter-Proof Glass Wind- 
shield. All the new Ford cars have 
shield—so made that will not fly 
shatter under the hardest impact. This 
important safety factor because 
eliminates the dangers flying glass 
—the cause most the injuries 
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automobile accidents. these days 
crowded, heavy traffic, the use this 
Triplex glass absolute necessity. 
Its extra margin safety something 
that every motorist should look for 
the purchase car—especially where 
there are women and children.” 

Respondent Ford Motor Company 
contends that there can implied 
express warranty without privity 
contract, and warranties personal 
property not attach themselves to, 
and run with, the article sold. 

the case bar the automobile 
was represented the manufacturer 
having windshield nonshatter- 
able glass “so made that will not fly 
shatter under the hardest impact.” 
ordinary person would unable 
discover the usual and customary 
examination the automobile whether 
glass which would not fly shatter 
was used the windshield. that 
respect the purchaser was position 
similar that the consumer 
wrongly labeled drug, who has bought 
the same from retailer, and who has 
relied upon the manufacturer’s repre- 
sentation that the label correctly set 
forth the contents the container. For 
many years has been held that, under 
such circumstances, the manufacturer 
liable the consumer, even though 
the consumer purchased from third 
person the commodity causing the dam- 
397, Am. Dec. 455. The rule 
such cases does not rest upon contrac- 
tual obligations, but rather the prin- 
ciple that the original act delivering 
article wrong, when, because 
the lack those qualities which the 
manufacturer represented having, 
the absence which could not 
readily detected the consumer, the 
article not safe for the purposes for 
which the consumer would ordinarily 

Since the rule caveat emptor (let 
the purchaser beware) was first formu- 
lated, vast changes have taken place 
the economic structures the English 
speaking peoples. Methods doing 
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business have undergone great transi- 
tion. Radio, billboards, and the prod- 
ucts the printing press have become 
the means creating large part 
the demand that causes goods de- 
part from factories the ultimate con- 
sumer. would unjust recog- 
nize rule that would permit manu- 
facturers goods create demand 
for their products representing that 
they possess qualities which they, 
fact, not possess, and then, because 
there privity contract existing 
between the consumer and the manu- 
facturer, deny the consumer the right 
recover damages result from the 
absence those qualities, when such 
absence not readily noticeable. 

“An exception rule will de- 
clared courts when the case not 
isolated instance, but general its 
character, and the existing rule does 
not square with justice. Under such 
circumstances court will, free from 
the restraint some statute, declare 
rule that will meet the full intendment 
Wash., 135 Pac. Rep. 

hold that the catalogues and 
printed matter furnished respondent 
Ford Motor Company for distribution 
and assistance sales (appellant’s 
exhibits for identification Nos. 
and were improperly excluded 
from evidence, because they set forth 
representations the manufacturer 
that the windshield the car which 
appellant bought contained Triplex 
nonshatterable glass which would not 
fly The nature non- 
shatterable glass such that the fal- 
sity the representations with refer- 
ence the glass would not readily 
detected person ordinary ex- 
perience reasonable prudence. 
Appellant, under the circumstances 
shown this case, had the right rely 
upon the representations made re- 
spondent Ford Motor Company rela- 
tive qualities possessed its prod- 
ucts, even though there was privity 
contract between appellant and re- 
spondent Ford Motor Company. 
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SALES 


Vendor Not Liable for Breach 
Contract 


International Ticket Scale Corpora- 
tion International Ticket Scale 
Corporation Chicago, 
United States Circuit Court Ap- 
peals, Fed. Rep. (2d) 969 


The defendant, the International 
Ticket Scale Corporation, and one 
Elenbogen entered into contract 
whereby Elenbogen agreed pur- 
chase 4,000 International Ticket 
Scales under the following terms: 
“Model ‘A’ $200 each and Model 
New York. Deliveries made 
follows: 1,300 scales the first year 
and not less than 675 scales per 
year hereafter until 
amount taken. Payment for these 
scales made either for cash 
the basis twenty dollars down 
payment each scale when shipped, 
the balance paid equal quar- 
ter yearly payments five years.” 

Elenbogen, subsequently assigned 
the contract the International 
Ticket Scale Corporation Chi- 
cago, referred the opinion 
the Chicago company. 

the time the contract was en- 
tered into the defendant was en- 
gaged the manufacture model 
scales. model scale had been 
designed but was not being manu- 
factured. The defendant was wait- 
ing for tools and dies used 
the manufacture the model 
scales and was impossible put 
such scales upon the market until 
several months later. 
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The Chicago company ordered 
out three shipments scales, receiv- 
ing all 405 scales. and 
conditional sales agreements cover- 
ing these scales were executed. The 
Chicago company made down pay- 
ment $8,100 and further pay- 
ment $7,590, leaving unpaid 
balance $65,310. Several times 
during the period when shipments 
were being made Elenbogen sought 
released from liability the 
contract. 

Shortly after the third shipment 
was made the Chicago company and 
Elenbogen gave written order for 
895 model scales for immediate 
delivery. The defendant then wrote 
letter stating that recognized 
obligation ship model scales 
its obligation under the contract 
was subject its manufacturing 
situation. its letter the defend- 
ant stated that when entered into 
the contract with Elenbogen was 
fully understood that the model 
scale was not production and 
would not production until 
some time later. The defendant ex- 
pressed its willingness ship the 
model scales soon was able 
manufacture them. 

The Chicago company replied 
the defendant’s letter stating that 
was not true that the defendant’s 
obligation make deliveries under 
the contract was subject its 
manufacturing situation. The let- 
ter read part follows: 


“The order July 27, 1929, re- 
quested prompt delivery the 895 
model ‘S’ scales. view the fact 
that you are unable make delivery 
under your contract, you are now re- 


quested advise the writer the 
earliest possible date upon which ship- 
ment any model ‘S’ scales can 
made, and that you make delivery 
the scales only and when the writer 
makes response your advice regard- 
ing the availability the model ‘S’ 


The Chicago company and Elen- 
bogen subsequently brought 
against the defendant recover for 
the defendant’s alleged breach the 
contract that failed deliver 
machines ordered under the con- 
tract. The defendant filed coun- 
terclaim based the Chicago com- 
pany’s failure pay the 
machines which had been delivered. 
decree was entered dismissing the 
complaint and denying the relief 
sought the counterclaim. 

The defendant appealed from the 
decree and was reversed. The ap- 
pellate court held that there was 
breach the contract the de- 
fendant for two reasons. The first 
reason was that the Chicago com- 
pany, its letter written after the 
defendant refused deliver model 
scales, voluntarily withdrew its 
order for such scales and conse- 
quently there was breach con- 
tract the defendant’s part not 
filling the order. The other reason 
was that the evidence showed that 
was understood when the contract 
was entered into that the model 
scales were not delivered until 
the defendant was able produce 
them. The court stated that under 
the circumstances the defendant was 
entitled recover from the plain- 
tiffs the balance due the scales 
sold and delivered. the opinion 
the court wrote follows: 
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Upon this record impossible for 
escape the conclusion that the 
order for 895 model scales, given 
July 27th, was voluntarily withdrawn. 
There was breach contract ap- 
pellant’s (defendant’s) part not fill- 
ing it. specific replacement this 
order, any part it, was ever made 
appellees. 

Another unavoidable conclusion from 
all the evidence draw that the 
parties understood the model 
duction situation when they contracted, 
and they dealt accordingly. other 
words, was understood that appel- 
lees (plaintiffs) were not obtain 
model scales until appellant was 
able produce them. The oral testi- 
mony, the written testimony, and the 
conduct the parties settle the ques- 
tion. 

Appellees’ order July 27th was 
not good faith one. was false, 
strategic move effort get Elen- 
bogen released from $800,000 liabil- 
ity. From the date the making 
the first contract the time this 
order was given, Elenbogen had con- 
tinuously striven get relieved from 
such liability. the very time the 
July 27th order was given, was 
strenuously endeavoring avoid per- 
sonal liability for the third shipment 
amounting about $40,000. The plac- 
ing the unexpectedly large order 
involving total cost price approxi- 
mately $225,000 for which Elenbogen 
was personally liable, was hardly con- 
sistent with his studied and continued 
effort relieve himself personal 
liability $40,000. The promptness 
with which the July 27th order was 
withdrawn, though accompanied 
assertion that the vendee 
right demand immediate delivery 
model scales, confirmatory char- 
acter. The effort evade and avoid 
was more ingenious than worthy up- 
right. 

follows, therefore, that, unless 
the evidence received were inadmis- 
sible, there was breach the agree- 
ment sell and deliver scales ap- 
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pellant’s part. valid reason for 
excluding this evidence appears. 
was properly received evidence, be- 
cause the written memorandum em- 
bodying the agreement the parties 
was incomplete and ambiguous de- 
livery dates and the number the dif- 
ferent models sold. Ingram-Day 
ber Co. Schultz (C. A.) 
(2d) 359, 362, dealt with very simi- 
lar situation. There this court said: 

“In this respect hold the contract 
was ambiguous and uncertain, and that 
the trial court very properly received 
evidence previous and contemporary 
transactions and facts order de- 
termine the intention the parties 
the dates and amounts ship- 

Whether place our conclusion 
that appellant did not breach its con- 
tract the ground that appellees’ 
order July 27th was with- 
drawn, that scales could not 
ordered until manufactured, imma- 
terial. reason sufficient, and 
the conclusion that appellant did not 
breach its contract makes reversal 
the decree necessary. 

December 28th the Chicago com- 
pany brought action law the 
superior court Cook County re- 
cover damages for the breach the 
contract appellant. Thereafter ap- 
pellant elected declare the full 
amount due upon all the installment 
contracts, because appellees’ failure 
make the payments provided for 
therein. 

Upon these facts, necessarily fol- 
lows that there was breach the 
contract the part the appellant, 
and was therefore entitled recover 
appellees the balance due the 
sold and delivered and also 
recover damages, its evidence dis- 
closed any such damages flowed 
from appellees’ breach their con- 
tract, which breach was evidenced 
their bringing suit, their failure pay 
for the machines delivered the in- 
stallments came due, and their 
failure order other machines. 
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Buyer Liable Contract 
Whitty Manufacturing Company 
Clark, Supreme Judicial Court 

Massachusetts, 180 Rep. 315 

The plaintiff company sold the de- 
fendant automatic coal burner 
under written contract providing 
that the plaintiff should furnish and 
install “No. Whitty Automatic 
Coal Burner with front panel, ash- 
pit doors, and automatic regulation 
connection with the fol- 
lowing: Walker-Pratt 40/9 Boiler” 
under the title “Guarantees,” that 
“the Contractor 
equipment follows: (a) Smokeless- 
ness. When operated accordance 
with the Contractor’s directions and 
with the coal specified, the Whitty 
Automatic Coal Burner shall con- 
form the local smoke 
and that “the Contractor guaran- 
tees that the Whitty Automatic 
Coal Burner will efficiently burn 100 
pounds coal per hour.” 

Subsequently the plaintiff brought 
this action recover balance 
$700 due under the terms the con- 
tract. The defendant filed dec- 
cover from the plaintiff the amount 
paid him account the pur- 
chase price the burner the 
ground that had rescinded the 
contract. The defendant offered 
prove that signed the contract 
suit relying upon the plaintiff’s skill 
and judgment provide burner 
fit for the defendant’s particular 
purpose, which made known 
the plaintiff’s authorized representa- 
tive before the written execution 
the contract, namely, 
burner should operate all night with- 
out attention; that the plaintiff’s 


authorized 
stated the defendant shortly be- 
fore the execution the written 
contract that the plaintiff could and 
would provide burner suitable for 
such purpose and that the defendant 
signed the contract reliance upon 
this statement; that the plaintiff 
failed provide such burner after 
being given reasonable opportu- 
nity so. This proof was ex- 
cluded. 

The defendant admitted that be- 
fore executed the contract 
read and knew its terms. There was 
also evidence indicating that the 
burner filled all the terms the 
written contract. 

The jury rendered verdict for 
the plaintiff and the defendant 
brought exceptions, based the re- 
fusal the court admit the proof 
offered the defendant. The ex- 
ceptions were overruled, the court 
holding that the proof question 
was not admissible for the reason 
that parol evidence was not admis- 
sible vary the terms the writ- 
ten contract, which its face was 
free from ambiguity. court 
gave further reason for the ex- 
clusion the evidence that the con- 
tract contained express warranties 
and proof additional warranties 
could not admitted. 


With regard the exclusion 
the proof the court wrote follows: 

The contract its face free from 
ambiguity. embodies the entire 
agreement the parties, and cannot 
varied controlled parol evi- 
dence. The proffered evidence, that 
the defendant signed the contract rely- 
ing the plaintiff’s skill and judg- 
ment provide burner fit for the de- 
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fendant’s particular purpose which 
was made known the plaintiff before 
the execution the written contract, 
substance, that the burner would 
operate all night without attention; 
that representative 
stated orally that the plaintiff could 
and would provide burner for such 
purpose; and that the defendant relied 
upon these statements, was rightly ex- 
cluded. Where, here, the contract 
contains express warranties, proof 
additional parol warranties cannot 
properly allowed. Glackin Ben- 
nett, 226 Mass. 316, 115 490, 
and cases cited, Boston Consolidated 
Gas Co. Folsom, Mass. 565, 130 
197. “This most obviously 
necessary conclusion where the parol 
warranty concerns the same quality 
attribute the goods the written 
warranty; but also commonly held 
that the parol warranty inadmissible 
any express warranty writing; 
and even where there express 
warranty contained the writing 
which the terms sale are reduced, 
extrinsic evidence warranty gen- 
erally excluded.” Williston Sales 
(2d Ed.) 215. There nothing 
the written contract which provides 
that the burner would run automati- 
all night for any definite 
period time without attention, nor 
was there any evidence show that 
when operated accordance with the 
directions and with the coal 
specified did not conform the 
local smoke ordinance, that would 
not efficiently burn one hundred pounds 
coal per hour. the defendant re- 
lied upon the statements which con- 
tends were made him orally the 
representative the plaintiff, they 
should have been inserted the con- 
tract. 

The first and second offers proof 
relate alleged oral agreement 
the plaintiff furnish burner which 
would run automatically all night 
without attention distinguished from 
one with manual operation. They re- 
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the written agreement was entered 
into, and were rightly excluded for 
reasons hereinbefore stated. 


TRADE-MARKS 


Not Registerable 
Trade-Mark 


Federal Cement Tile Co., Court 
Customs and Patent Appeals, 
Fed. Rep. (2d) 457 


The word “Featherweight” not 
registerable trademark for con- 
crete roof slabs, the reason being 
that the word merely descriptive 
the product which applied. 

The opinion the court this 
case reads follows: 


This appeal from the decision 
the Commissioner Patents, 
ing the decision the Examiner 
Trade-Mark Interferences refusing 
appellant registration the word 
“Featherweight” trade-mark for 
use concrete roof slabs. 

Rejection was based upon the find- 
ing that the mark descriptive the 
character quality the goods. The 
registration such marks 
hibited the language section 
the Trade-Mark Act February 20, 
1905 (15 USCA 85), which reads: 

That mark which consists 
merely 
descriptive the goods with which 
they are used, the character 
registered under the terms this 
subdivision this chapter.” 

Appellant’s principal argument 
that “Featherweight” applied con- 
crete roofing blocks, which the very 
nature the material composing them 
are necessarily heavy, such mani- 
fest exaggeration not descrip- 
tive misdescriptive. 

our opinion that the decisions 
were well founded and sound 
principle. 
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“Featherweight” common Eng- 
lish word, the first meaning which, 
given the latest edition Web- 
New International Dictionary, 
very light weight.” The same au- 
thority recites that, when used rela- 
tion sports, such 
boxing, and wrestling, the word implies 
the lightest class jockeys, boxers, 
wrestlers. 

While concrete roofing slabs are 
naturally heavy, undoubtedly there are 
degrees weight dependent upon dif- 
ferent factors, and can conceive 
impression which observer would 
derive from seeing the word such 
article except the impression that, com- 
paratively speaking, the article was 
very light weight. Hence the word 
appellant proposes use seems obvi- 
ously descriptive. 

The decision the Commissioner 
Patents affirmed. 

Affirmed. 


WORKMEN’S COMPENSATION 


Employment Minor Misrepresent- 
ing Age 


Boshaw Newberry Co., 
Supreme Court Michigan, 243 
Rep. 


The statutes Michigan (Comp. 
Laws 1929, sections 8325, 8413) 
provide that person shall employ 
minor under the age years 
unless the minor has permit 
enter such employment. The statutes 
further provide that, where minor, 
employed contrary the provisions 
thereof, injured the employ- 
ment, the employer shall liable for 
double the amount compensation 
provided for ordinary cases. 

this case appeared that the 
plaintiff, who was employed the 


defendant company, falsely repre- 
sented the time taking the em- 
ployment that she was years 
age, whereas her actual age was 
years. the course her 
employment she sustained compen- 
sable injury, for which she was 
awarded double compensation the 
Department Labor and Industry. 
appeal the Supreme Court held 
that, because the misrepresenta- 
tion, she was entitled single com- 
pensation only. The court said: 


The issue presented whether 
employer, who, acting good faith, 
deceived deliberate false state- 
ment the age minor applicant 
for work, and consequence thereof 
enters into contract employment 
which, knowingly made, would have 
rendered the employment illegal, can 
compelled pay double compensa- 
tion the event the minor sustains 
compensable injury while employed. 
The employer here not charged with 
bad faith even with failure exer- 
cise reasonable care ascertain the 
age plaintiff when she was em- 
ployed. But plaintiff asserts defend- 
ant liable for double compensation 
under the statute which provides: “It 
shall the duty any per- 
son coming within the provisions 
this act keep register which will 
recorded the name, birthplace, age 
and place residence every person 
employed under the age eighteen 
(18) years and shall unlawful for 
any such establishment person 
under the age eighteen (18) years 
without there first provided 
and placed file the business office 
Every employer complying with the 
provisions this section shall 
liberty employ the person pre- 
senting the permit certificate herein- 
before referred to, and justified 
considering and treating such person 
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the age shown such permit 
certificate and shall not liable, 
transpire that such person under the 
age represented such permit cer- 
tificate, any greater extent than such 
employer would liable such per- 
son were the age represented.” 
Comp. Laws 1929, 8325. 
That any minor under eighteen (18) 
years age whose employment the 
time injury shall shown 
illegal shall, the absence fraudu- 
lent use permits certificates 
age, which case only single com- 
pensation shall paid, receive com- 
pensation double that provided else- 
where this act.” Comp. Laws 1929, 
8413. 

Because plaintiff misrepresented her 
age, defendant did not obtain the per- 
mit certificate required the 
statute. Had plaintiff been eighteen 
years age, she represented, de- 
fendant would have been under 
obligation obtain such permit cer- 
tificate. deceit defendant 
was tricked into apparent violation 
the statute; and consequence 
thereof plaintiff now asking that she 
awarded double compensation 
stead single compensation. The in- 
justice such claim obvious 
that should not sustained unless 
necessitated the statutory provi- 
sions. While the instant case not 
literally covered thereby, inter- 
est note that the statute expressly 
provides that employee who makes 
“fraudulent use permits certifi- 
cates age” shall not awarded 
double compensation. Section 8413. 
think this provision the statute 
clearly indicates intent the part 
the Legislature protect em- 
ployer from double award com- 
pensation, without his fault de- 
ceived the minor applicant his 
age. Ganga Ford Motor Co., 
250 Mich. 247, 159, 160, 
Justice Butzel said: “It further pro- 
vides that minors under eighteen years 
age shall entitled double the 
amount the compensation provided 
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for, unless they have secured the em- 
ployment fraudulently, which event 
they shall only receive single compen- 
sation.” See Justice Potter’s opinion 
Thomas Morton Salt 253 
Mich. 613, 624, 235 846. 

While federal decisions there 
seems trend the contrary 
(see Minneapolis Co. Rock, 
279 410, Ct. 363, Ed. 
766), the weight authority state 
courts sustains the right em- 
ployee compensation, notwithstand- 
ing secured the employment through 
fraud misrepresentation, his 
physical condition, former discharge, 
Reiter, Colo. 417, 107 1100; 
Plick Toye Bros. Auto Taxicab 
Co., La. App. 525, 127 So. 59; 
Matlock Railroad, 198 Mo. 495, 
849, 115 Am. St. Rep. 481; 
Law, 444, 124; Kenny Union 
Ry. Co., 166 App. Div. 497, 152 
117; Darnley Can. Pac. Co., 
15. Contra see St. Louis 
San Fran. Co., Brantley, 
168 Ala. 579, So. 305. This view 
adhered the weight authority 
evidently the outgrowth liberal 
interpretation Compensation 
and seems sound, for the reason 
that, notwithstanding the deceit the 
employee, still may said the em- 
ployer knew had the particular 
employee his service, and both par- 
ties knowingly contracted with refer- 
ence the Compensation Law. Fur- 
ther, some cases noted that the 
misrepresentation was not the cause 
the accident consequence which 
compensation was sought. See Plick 
Toye Bros. Auto Taxicab Co., 
supra. Our recent decision Ganga 
Ford Motor Co., supra, accord 
with the prevailing authorities above 
cited. But holding would seem 
that this court well the courts 
other jurisdictions have reached the 
limit liberality, and further 
would put premium dishon- 
esty. 


